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Do Gun Buy-backs Save Lives?
Evidence from Time Series Variation

Christine Neill and Andrew Leigh™

Abstract

Three recent papers have examined the effect of a national tightening of firearm
legislation and gun buy-back in Australia in 1996-1997 on firearm and non-firearm death
rates. Despite analysing almost the same data, the three papers reach rather different
conclusions. In this article, we highlight key methodological concerns with the papers.
We also make some judgments as to the evidence on the effectiveness of the Australian
legislation. Drawing strong conclusions from simple time series analysis is not warranted,
but to the extent that this evidence points anywhere, it is towards the firearms buy-back
reducing gun deaths.

Introduction

Understanding the relationship between firearms availability and gun deaths is critical for
policy makers around the world. Australia’s 1996-1997 National Firearms Agreement
(NFA), which tightened gun ownership and licensing requirements and removed 600,000
guns from a country with a population of 20 million people, offers a potentially useful
policy experiment to analyse this relationship. A decade later, there are three papers that
have examined the effects of the NFA: Ozanne-Smith et al (2004), Baker and McPhedran
(2006), and Chapman et al (2006).

As its name suggests, the Australian National Firearms Agreement is a policy change that
took place at the national level. In this sense, it is analogous to the 1994 US federal ban on
assault weapons and large capacity magazines. In their study of that ban, Koper and Roth
(2001a:33) found that ‘the ban may have contributed to a reduction in gun homicides, but a
statistical power analysis of our model indicated that any likely impact from the ban will be
very difficult to detect statistically for several more years’. Kleck (2001:79), in a criticism of
that paper, argued that ‘longitudinal impact evaluations of unique macro-level interventions,
such as a change in federal law, cannot be even minimally persuasive’ and that for this and
several other reasons, publication of the article was misguided.

The issues raised in the exchange between Koper and Roth (2001a, 2001b) and Kleck
(2001) are important ones, that have implications for the statistical analysis of policy
experiments and their interpretation. The fact that firearm control legislation is controversial
makes it particularly important that researchers in the area undertake their work with a clear
understanding of the limitations of statistical analysis, and that the robustness of the results
is checked.
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In this article, we discuss the results of the three Australian papers and their robustness to
alternative specifications. Our comment focuses on four key issues: (1) whether and under
what circumstances a pure time series study can identify the effects of national policy
changes; (2) understanding the power of the tests used; (3) sensitivity to the model
specification used; and (4) sensitivity to the time period used.

A Brief Description of the Australian Studies

In 1996, following the Port Arthur massacre, in which 35 people died, Australia’s federal
and state governments agreed to the standardisation of firearms legislation across Australian
states. A key provision of the 1996 National Firearms Agreement (NFA) was that certain
types of semi-automatic rifles, and semi-automatic and pump action shotguns, were declared
illegal. These weapons were subject to a buy-back under which owners who turned in newly
illegal weapons were paid market prices (see Reuter and Mouzos 2003 for a more complete
description of the NFA). Around 600,000 guns were returned and destroyed by September
1997, around 20% of the stock of guns in Australia. The cost of the buy-back was around
half a billion Australian dollars. Although it had fairly broad public support, the new
legislation was nonetheless controversial, drawing heavy criticism from individuals and
organizations involved in the sport of shooting and in hunting activities.

A decade after the NFA was implemented, there have been three studies that seek to
evaluate whether it was successful in achieving its key aims of reducing firearm deaths.
Each uses data from 1979 to the early 2000s. The starting date in two of the three (Ozanne-
Smith et al 2004; Chapman et al 2006) appears to have been selected by data availability.!
Baker and McPhedran (2006), on the other hand, graphed data going back as far as 1915,
but their statistical analysis discarded all observations prior to 1979. Ozanne-Smith et al
(2004) used state-level data, while Chapman et al (2006) and Baker and McPhedran (2006)
used only national-level data on death rates. None of the studies included socio-economic
control variables.

Of the three studies, Chapman et al (2006) and Baker and McPhedran (2006) are the most
directly comparable. Although they used almost the same data set, they come to quite
different conclusions as to the results of the policy.? To some extent, this derives from
different empirical specifications.

Baker and McPhedran (2006) estimated ARIMA(1,1,1) models on data from 1979 to
1996 for firearm and non-firearm homicide, suicide, and accidental deaths, with the
dependent variable being the number of deaths per 100,000 individuals (the death rate).
They then calculated mean projections for the years 1997 to 2004 and conducted a t-test to
determine whether the projected series were statistically significantly different from the
actual series. So far as we can determine, their test statistics did not account for the fact that
the projections themselves are subject to uncertainty. However, they did perform a heuristic
test that implicitly took this into account: graphing the 95% confidence interval around the

Data going back to 1979 at the national level are available from Australian Bureau of Statistics (ABS)
publications, but earlier data must be purchased from ABS Consultancy Services.

Chapman et al (2006) exclude data after 2003 from their analysis, based on concerns over data reliability. The
number of deaths identified in each year differs somewhat between Chapman et al (2006) and Baker and
McPhedran (2006). It is unclear why this is the case.

ARIMA(1,1,1) refers to an auto-regressive integrated moving-average model, with integration of order 1 and
first-order serial correlation and moving average components.
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point estimates, and identifying statistically significant departures from the model as
occurring if the actual series passed outside the confidence interval.

Baker and McPhedran (2006) found that there was a statistically significant drop in
firearm suicides after 1997, and no statistically significant change in firearm homicides, or
non-firearm suicides or homicides. They concluded that ‘suicide rates in Australia were
highly influenced by other societal changes, confounding the ability to discern any effect on
firearm suicides that may have resulted from the NFA’ and that ‘[h]omicide patterns
(firearm and non-firearm) were not influenced by the NFA, the conclusion being that the
gun buy-back and restrictive legislative changes had no influence on firearm homicide in
Australia’ (2006:463).

Chapman et al (2006) used a negative binomial regression, which ensured that they did
not predict negative death rates (we return to this issue below). Unlike Baker and
McPhedran, they did not allow for the possibility that there is serial correlation in the data,
but they did include controls for pre-existing trends in death rates, and allowed for the NFA
to affect the death rate in two ways: through a level shift, or by affecting its rate of change.
They found what appear to be statistically significant downward movements in both firearm
suicides and homicides, and a faster rate of decrease in those series after 1997 (although in
the case of firearm homicides, this is not statistically significant). They also recognised the
possibility of method substitution, and concluded that the fact that non-firearm deaths also
decreased after 1997 suggested that method substitution did not occur. Unlike the other two
studies, Chapman et al examined mass shootings, pointing out that while Australia averaged
one mass shooting per year in the decade prior to 1997, there were no mass shootings in
Australia during the decade 1997-2006. They therefore argued that the NFA was successful
in its key aim of preventing further firearms massacres.*

Ozanne-Smith et al (2004) took a somewhat different approach, using sub-national
variation. The authors noted that the state of Victoria tightened firearm legislation in 1988,
and argued that the implementation of the NFA in 1996-97 meant that the other Australian
states and territories ‘caught up’ with Victoria’s tougher legislation.® They then estimated a
Poisson model that compared the rates of decline in firearm deaths in Victoria relative to the
rest of Australia after 1988 and then again after 1997. Because they used sub-national
variation in policy, they were able to control for any national-level changes in firearm death
rates by including a full set of year dummy variables, rather than relying on time trends.
They found that there was a significant decline in firearm deaths in Victoria relative to the
rest of Australia between 1988 and 1996, and that firearm deaths fell in the rest of Australia
relative to Victoria after 1997, suggesting that the firearm legislation had significant impacts
on deaths. The largest effect was found in suicides. They do not, however, consider the
possibility of method substitution.

The three studies therefore agreed on several key points. First, firearm suicides dropped
after 1997, and this drop was statistically significant and large in magnitude. Second,
firearm homicides dropped substantially, although statistical tests may not find this drop to
have been statistically significant. And third, although it cannot be ruled out, there does not
appear to have been substantial method substitution, since non-firearm death rates also

4 Chapman et al do not estimate the statistical significance of this difference, but given the prior history of mass

shootings in Australia, the probability that this change in the frequency of mass shootings was due to mere
chance is well below 1%.

In the case of the gun buy-back, this assumption is clearly violated. Reuter and Mouzos (2003:132) show that
the number of firearms handed back in Victoria in 1997 was 4,300 per 100,000 people, a higher rate than for
Australia as a whole (3,400 per 100,000 people).
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decreased. Despite what would appear to be considerable agreement, however, the
interpretation of the findings in the three papers was quite different, and the debate in the
Australian media over the results has been quite heated. Ozanne-Smith et al (2004) and
Chapman et al (2006) argued that the statistical evidence favours the conclusion that firearm
deaths fell and the NFA was effective. Baker and McPhedran, on the other hand, have
interpreted the evidence as showing that the NFA had no effect.®

We now turn to an analysis of key concerns we have with the interpretation of these
studies, and of the methodology used. Our focus here will be on Baker and McPhedran
(2006), although we will also comment on the other two papers throughout.

Use of Time Series Variation to Estimate the Effects of National
Law Changes

Kleck (2001:79) argued that one can never make any claims as to the effect of a national law
change because ‘[w]e just do not have the macro-level data to measure most crime-related
variables at regular intervals between census years. This is the main reason why longitudinal
impact evaluations of unique macro-level interventions, such as a change in a federal law,
cannot be even minimally persuasive.”’ This point is based on earlier work published in Britt
et al (1996), which argues that an appropriate control needs to be identified in order to
account for these unobserved determinants of firearm death rates.

Baker and McPhedran (2006) were clearly aware of the value of having a control group,
but are confused about how to identify such a control group and how to use it in a statistical
model. They stated that ‘[t]he inclusion of suicide and homicide by methods other than
firearm provided a control against which the political, social and economic culture into
which additional legislative requirements for civilian firearm ownership occurred could be
evaluated, as well as determining the level of method substitution within homicide and
suicide’ (2006:457).

Britt et al (1996) argued against the use of non-firearm death rates as a control for firearm
death rates, since the two may be determined by different underlying socio-economic
factors. However, the comments by Baker and McPhedran raise another, perhaps more

®  This is broadly the conclusion in their published paper. Statements to the media, however, were much stronger.

In a summary of the research released at the Sporting Shooters’ Association of Australia website, the
conclusions are:

« ‘The reforms did not affect rates of firearm homicide in Australia.

« The reforms could not be shown to alter rates of firearm suicide, because rates of suicide using other
methods also began to decline in the late 1990s.

e It must be concluded that the gun buyback and restrictive legislative changes had no influence on
firearm homicide in Australia.

« The lack of effect of a massive buyback and associated legislative changes in the requirements for
obtaining a firearm licence or legally possessing a firearm has significant implications for public and
justice policy, not only for Australia, but internationally.’

Source: ‘Gun Laws and Sudden Death: Did the Australian Firearms Legislation of 1996 Make a Difference?
Executive ~ Summary’.  Available  online  on 18 December 2007, from  www.ic-
wish.org/Executive%20Summary.pdf

Koper and Roth are clearly aware of these difficulties, and highlight them in their paper, noting that ‘the law
has not produced a clear impact on gun violence’ (2001a:69), although they suggest that the ban likely
‘contributed to a reduction in gun homicides’ (2001a:33).
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important concern — specifically, that the possibility of method substitution invalidates the
use of the non-firearm death rate as a control for the firearm death rate. If the gun buy-back
caused an increase in non-firearm homicides, the non-firearm homicide rate cannot be a
good control for the firearm homicide rate. A formal discussion of the problems that arise
when attempting to identify the effect of national policy changes using only time series data,
or using non-firearm deaths both as a control group and to examine substitution effects, is
set out in Appendix A.

It is unfortunate that such factors make it extremely difficult to draw conclusions on the
effects of national-level policy changes using only time series data, given that such policy
changes are often of high policy importance. Kleck (2001) appears to argue that these types
of problems mean that such studies should not be undertaken at all.® On the other hand, such
studies may be able to provide indicative evidence, even if it is not conclusive, and perhaps
may point researchers to areas where more research is needed. We do think, however, that
researchers need to be aware of the drawbacks of such studies.

These lessons do not appear to have been learned by Baker and McPhedran (2006). That
paper’s conclusions appear to draw opportunistically on either method substitution or
underlying trend arguments to justify a conclusion that the NFA had no effect, even when
the statistical tests they used suggested otherwise. For instance, they found a statistically
significant decline in firearm suicides following the introduction of the NFA, but no
statistically significant decline in non-firearm suicides. Yet they argued that they cannot say
that the NFA had any effect on firearm suicides because non-firearm suicides began to
decrease after 1999. In analysing whether there was method substitution in homicides, the
logic becomes rather more twisted. Baker and McPhedran (2006:461) stated that, although
there was no statistically significant change in either firearm or non-firearm homicides, and
thus no evidence that there was method displacement, there was a ‘theoretical possibility
that displacement from firearm homicide to other methods may have occurred at an
increasing rate throughout the entire time series, potentially contributing to the relatively
stable rate of non-firearm homicide over time’ (presumably counteracting what would
otherwise have been a downward trend in non-firearm homicides), although they
immediately state that they do not empirically assess this possibility.

Chapman et al (2006) took a fairly similar approach to Baker and McPhedran (2006), in
that they separately estimated models of firearm and non-firearm death rates, and discussed
the problem of method substitution. Their conclusions are therefore subject to the same
concerns regarding the use of purely time-series techniques to analyse the effects of policy
changes. The authors were clearly aware of this, stating that ‘[g]iven the observational
nature of the data available ... conclusions regarding the causality of the association must
remain interpretive rather than definitive’ (Chapman et al 2006:366).

Ozanne-Smith et al (2004) on the other hand, accounted for the problem of identifying an
appropriate control group by using changes in firearm deaths in Victoria as a control for
firearm death changes in the rest of Australia. Some concerns may remain, however. To the
extent that the NFA did have some effect on Victorian firearm death rates, their estimates
will understate the magnitude of the NFA’s effect. On the other hand, not including
variables that control for possible determinants of firearm death rates opens the possibility

Although much of Kleck (2001) focuses on the relatively small impact that the 1994 US federal ban on assault
weapons and large capacity magazines had on overall gun ownership (a critique that is not applicable to the
Australian NFA), Kleck concludes by saying ‘there is no effective way to assess the impact on crime rates of a
unique national policy change’ (2001: 80). This critique is potentially applicable to the Australian reform.
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that confounding factors could be responsible for the differential rates of decline in firearm
deaths. It should be noted that none of the three papers attempts to include other socio-
economic controls, however.

Statistical Significance and the Power of Tests

A common axiom in empirical research is that if a test fails to reject the null hypothesis, the
researcher should not automatically accept the null hypothesis. If the sample size is small or
the dependent variable is mis-specified, the test is commonly described as being ‘weak’. In
such an instance, there may well be a true effect, but the test lacks the statistical power to
identify the effect at conventional levels of statistical significance. When statistical tests are
weak, the proper approach is to focus attention on the point estimates and their associated
standard errors (McCloskey & Ziliak 1996).

This point is well known in the literature on the effectiveness of firearms legislation.
Indeed, Koper and Roth (2001b) emphasised this point in their response to Kleck (2001),
noting that their statistical tests had extremely low power so that despite their finding of a
drop in firearm deaths that was very large in magnitude, they were unable to reject the null
hypothesis of no effect on statistical grounds.

Chapman et al (2006), alone of the three studies, note the likely low power of the tests
given the volatility of the data and the relatively short time series available. Baker and
McPhedran (2006) do not discuss the power of their tests at all, moving almost seamlessly
from findings that there was not a statistically significant decrease in firearm homicides to
stating that ‘[hJomicide patterns (firearm and non-firearm) were not influenced by the NFA,
the conclusion being that the gun buy-back and restrictive legislative changes had no
influence on firearm homicide in Australia’ (2001:463). They nowhere attempt to interpret
the magnitude of the effect, using statistical significance as the sole criterion for assessing
the effectiveness of the NFA.

Model Specification and Robustness of the Results

Particularly in the case where estimates are based on a potentially weak source of
identification, it is useful to examine the robustness of the results to alternative model
specifications. Britt et al (1996) discuss the need to test the sensitivity of estimates of
firearm law changes to changes in model specification. Unfortunately, none of the three
papers considered here presents the results of more than a single regression for each type of
death examined, and little attention is paid to alternative specifications. In this paper, we
show that even small changes to the model can result in important differences in the
conclusions. We illustrate in relation to Baker and McPhedran (2006), whose modelling
strategy we consider, for reasons explained in the text, to be particularly questionable. We
vary their specification in only two ways: changing the time period used in the analysis and
the functional form of the estimating equation.

Length of the Time Period Used

Britt et al (1996:371) highlight the possibility that results may be highly sensitive to changes
in the time period used in the analysis of policy changes: ‘Since the evaluation of a law’s
effectiveness may vary with the specific time series used, there is the potential for research
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outcomes to be manipulated merely by the timing of the study.” They argue that checking
robustness to the time series used is an important part of serious empirical research.

None of the three studies of the Australian NFA assess the sensitivity of their results to
changes in the time period under examination. All begin their sample in 1979 and end with
the most recently available data.’ As mentioned earlier, in two of the three cases, this
appears to have been due to data limitations.

The exception is Baker and McPhedran (2006), who show graphs of Australian homicide
and suicide rates from 1915 onwards. Despite the fact that they have 95 years of data, their
empirical analysis uses only 26 years of data (1979-2004), and their ARIMA model is
estimated on data from 1979 to 1996 only.

There is no discussion in Baker and McPhedran as to the reasons for restricting their
sample to the shorter time period. We can think of two possible explanations. First, there
may have been a structural break in the series from 1978 to 1979. Baker and McPhedran do
not attempt to make that argument, however, and we can see no obvious reason why there
should have been a structural break in 1978-79. The second possible reason is that the data
may have come from different sources, or have been calculated differently. The ABS
provides data on deaths due to assault and deaths due to self-harm in its Cause of Death
publications going back to 1915. While there have been revisions to the categories of causes
of death, including a move from the use of ICD-8 to ICD-9 categorisation in 1979, this
seems unlikely to have greatly affected estimates of suicide or homicide deaths. As
Kriesfeld & Harrison (2005) show in the case of the shift from ICD-9 to ICD-10, the
recategorisation of ICD codes tends to have virtually no impact on the well-established
categories of homicide and suicide.

The problems with using a short time series are compounded by Baker and McPhedran’s
use of an ARIMA(1,1,1) model. In the late 1970s and early 1980s, firearm homicide and
suicide rates were very high, relative to historical averages. Estimating a time-series model
with a linear time trend from a local maximum will bias the results to finding a long-term
declining trend, resulting in predictions of firearm death rates that are relatively low. Thus,
such models will almost certainly underestimate any downward shift in firearm death rates
post-NFA. Although a similar criticism could be applied to Chapman et al (2006), in their
case the use of a negative binomial specification alleviated some of the problems associated
with choosing a starting point of 1979. That said, using the same modelling technique as
Chapman et al but extending the period back in time also increases the estimated effect of
the NFA in reducing firearm homicides and suicides. Ozanne-Smith et al (2004) also used
1979 as their starting point, but their estimates are not biased by that choice because they
used sub-national variation and include Australia-wide year fixed effects in their model.

How much difference does the choice of starting point actually make to the results? We
begin by attempting to replicate the results in Baker and McPhedran (2006), and then extend
the time series under consideration.’® Table 1 shows how this affects the results as reported

An exception is Chapman et al (2006), who exclude data from 2004 that was considered to be of dubious
quality. No results are reported in that paper from different time periods, however.

We could not obtain the full set of data underlying Figures 1 and 2 in Baker and McPhedran (2006) from the
corresponding author. Our results are therefore based upon Table 1 in Baker and McPhedran (2006),
supplemented with data kindly provided by Jenny Mouzos of the Australian Institute of Criminology, and the
most recent population data from the Australian Bureau of Statistics. We first used precisely the data laid out in
Baker and McPhedran (2006) and estimated ARIMA(1,1,1) models for the period 1979 to 1996. We did not
have access to the same statistical package used by Baker and McPhedran, and initially used STATA. STATA
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than would have been expected based on the predictions from the ARIMA model — close to
double the numbers implied by Baker and McPhedran’s estimates.

A second key concern with the time period selected by Baker and McPhedran is that
estimating an ARIMA(1,1,1) model using data only from 1979-1996 is dubious, especially
for firearm homicides. The point estimates over the shorter time period are sensitive to the
specification, and even to the statistical package used. This partly reflects the well-known
difficulties associated with estimating an ARIMA model with such a short time series.
However, it also reflects the fact that the ARIMA(1,1,1) model appears to be inappropriate
in this case — simple statistical tests reject the hypothesis that Australian homicide rates
follow a non-stationary process."* Baker and McPhedran present no statistical tests to show
whether this model is appropriate. Augmented Dickey-Fuller tests, which are a simple way
to determine whether a series is integrated (non-stationary), are shown in Appendix Table
B2. They strongly reject the null hypothesis that the series are integrated in the case of
firearm and non-firearm homicides.

Third, these results are not driven by some distant historical episode. The final column of
Table 1 shows that even if we extend the sample period by only a decade, the probability
that firearm deaths were not lower than would be expected based on a simple ARIMA(1,1,1)
model is well below 1% for both homicides and suicides.

Model Specification: The Resurrection Problem

In modelling death rates, particularly where the absolute number of deaths is rather small, it
is important to carefully consider whether the model used is appropriate to the task. Most
empirical models of death rates consequently use an empirical specification appropriate to
count data (Poisson or negative binomial) or take other steps to ensure that predicted death
rates do not fall below zero (using the natural logarithm of the death rate as the dependent
variable, or explicitly allowing for zero observations through a Tobit model, for instance).

As the dependent variable, Baker and McPhedran (2006) use the number of deaths of a
particular type per 100,000 people. If the firearm death rate were high and stable, this might
not present a problem. However, since the firearm death rate is low and volatile, the
estimates in Baker and McPhedran place a non-zero probability on the death rate for
accidental firearm deaths and firearm homicides falling below zero. As is shown graphically
in Figure 1 (which merely repeats figures 4A and 5 from Baker and McPhedran 2006), it
cannot be rejected at the 95% confidence level that there will be negative deaths after 1994
for accidental firearm deaths, and after 2004 for firearm homicides. Projecting out further,
the models predict that by 2010, deaths attributable to assault with a firearm or an accidental
firearm incident would be negative. This is concerning: an effective modelling strategy
should place a zero probability on the occurrence of a logically impossible event.
Furthermore, it points clearly to the issue raised earlier of the low power of the tests. If, in
order for Baker and McPhedran to be satisfied that firearm homicides fell after 1997, there
must be a negative number of firearm homicides, then the test clearly has no statistical
power.

11 McDowall (2002) notes that to date little attention has been paid to the possibility that crime rates can be

described by non-stationary processes. Using a time series from 1925 to 2000, described in McDowall and
Loftin (2005) as ‘short’, he finds that US homicide rates are well-described by an 1(1) model with first-order
serial correlation.
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Figure 1: Death Rates Cannot Fall Below Zero
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Note: Panels are from Baker and McPhedran (2006). First panel shows their Figure 4A (firearm homicide rate per 100,000
people) and the second panel shows their Figure 5 (accidental firearm death rate per 100,000 people).
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There are straightforward and well-known solutions to this problem. In order to ensure
that predicted death rates are always positive, researchers can use a Poisson model, or take
the log of the rate, rather than the rate itself. Such approaches are common in studies of the
impact of gun laws on deaths (see e.g. Ozanne-Smith et al 2004; Duggan 2001; Beautrais et
al 2006; Chapman et al 2006). Indeed, we have been unable to find another study examining
firearm-related deaths that simply uses the death rate as a dependent variable with no further
specification checks.

We check the sensitivity of Baker and McPhedran’s results to the use of a log rather than
a levels specification. Table 2 shows estimates of the post-1996 reduction in deaths, taken
from ARIMA(1,1,1) models with the dependent variable as the log of the death rate, both
for the period 1979-2004 and for the full period 1915-2004. The coefficient estimates are
converted into level terms to facilitate comparison. The results show an increase in the
predicted death rate in the log model compared with the levels models shown in Table 1.
More importantly, though, there is a very clear reduction in the probability that the observed
series is greater than the predicted series for firearm homicides in the model estimated from
1979 to 1996. The estimated probability that the predicted series is smaller than the actual
series drops from 2.5% to 0.26% (compare the second columns of Table 1 and Table 2).
Thus, there is extremely strong evidence in this model that the observed firearm homicide
rate was lower after 1997 than would have been expected based on an ARIMA(1,1,1) log
model estimated from 1979 to 1996.

Table 2: Comparison of predicted and observed rates of firearm homicide and suicide,
ARIMA(1,1,1) model (dependent variable is the death rate)

BM Replication Full Sample
1979-1996 1979-1996 1915-1996
Dep Varis Dep Varis Dep var is

rate log rate log rate

Panel A: Dep Var is Firearm Homicide

Predicted rate 0.28 0.338 0.446
Observed rate 0.27 0.269 0.269
Difference -0.01 -0.069 -0.177
P (Predicted<Observed) 0.14 0.0026 0.0002
Lives Saved per Year 2 14 35
Panel B: Dep Var is Firearm Suicide
Predicted rate 1.85 1.941 2.396
Observed rate 1.22 1.230 1.230
Difference -0.63 -0.712 -1.166
P (Predicted<Observed) 0.001 0.0000 0.0000
Lives Saved per Year 126 142 233

Note: Figures in the column headed ‘BM’ are taken directly from the text in Baker and McPhedran (2006). The
other columns use the log of the death rate, rather than the death rate itself, as the dependent variable in the model
estimated to obtain forecasts. These forecasts are then converted back to a death rate, to ensure comparability with
Table 1. Model estimates and predictions are from R.
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Note that a part of our concern with the model specification in Baker and McPhedran
(2006) is the combination of the ARIMA(1,1,1) model — and in particular the assumption
that the series are integrated —, the 1979 starting date, and the use of levels rather than logs.
We present results from the ARIMA(1,1,1) models here, in order to show how sensitive the
results are to even small specification changes. (The results from AR(1) models or from
simple linear regression models that incorporate time trends typically yield point estimates
of a similar or larger magnitude to those shown here.*?)

Here again, our criticism on model specification is unique to Baker and McPhedran’s
analysis. Both Ozanne-Smith et al (2004) and Chapman et al (2006) use techniques (Poisson
and negative binomial regression respectively) that rule out the possibility of negative
deaths. In addition, the specification used by Chapman et al (2006) (allowing for both trend
breaks and breaks in the level of the series) appears, if anything, to work against finding any
effect of the NFA.

Conclusion

This article has reviewed the available evidence on the effects of Australia’s National
Firearms Agreement on homicide and suicide rates. While we mainly focus on general
methodological points, it is useful to consider whether we can confidently draw any
conclusions from the three studies currently available.

Although we can point to flaws in all three papers, we believe that Baker and McPhedran
(2006) contains too many statistical and interpretive deficiencies, several of which are
outlined above, to enable objective readers to rely on it to any extent. Chapman et al (2006)
provide useful summary evidence on the trends in firearm and non-firearm deaths, and
uniquely among the three, also some evidence on mass shooting events. Their empirical
model is reasonable, although some testing of alternative specifications and time periods
would have been helpful to the paper. If anything, their empirical strategy and use of 1979
as a starting point bias their results against finding a downward shift in firearm death rates
coincident with the NFA. Ultimately, however, as the authors themselves acknowledge, they
cannot be sure that any decline in firearm death rates after 1997 is causally related to the
NFA.

Of the three, Ozanne-Smith et al (2004) have the most satisfying identification strategy,
relying on an earlier policy change in Victoria and cross-state differences in firearm
homicide and suicide rates to identify a plausibly causal effect of tighter firearm regulations.
They find a 14% drop in death rates in the rest of Australia relative to Victoria after 1997,
mostly due to lower firearm suicide. It is likely that this identification strategy too would
have underestimated the effect of the NFA, since there is a reasonable possibility that the
NFA had some effects in Victoria (a substantial number of guns were handed in by
Victorians under the buy-back). A key weakness of the paper is that it does not consider
whether there is evidence of method substitution. Further, recent advances in techniques for
dealing with policy experiment studies with small numbers of policy changes (Bertrand et al
2004) suggest that there may be some concerns with the calculation of standard errors in that
paper.

12 Results available on request.

In principle, a variety of statistical approaches could be used to model the effect of the NFA on firearm deaths.
Exploring the full gamut of approaches may be a useful exercise, but it is beyond the scope of this paper.

13
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Given that the time series and other available evidence to date suggest a substantial fall in
firearm deaths, can we say there was (likely) a decline in overall homicides and suicides
following the NFA? Making such an inference would require a conclusion to be drawn on
method substitution. Here, Ozanne-Smith et al (2004) provide no guidance; the best
evidence we have to rely on is the time series evidence. In our view — and the views
expressed in Baker and McPhedran (2006) and Chapman et al (2006) — the lack of any
marked, sustained increase in non-firearm suicide or homicide rates after 1997 suggests
there is little reason to suspect any long-run method substitution effect. It is, however,
difficult to be certain of this without first having in place a model that satisfactorily explains
movements in total deaths, and simple time-series models are not sufficient in this regard.
Further, it would likely be difficult to identify method substitution if it occurred, given that
in Australia, firearm deaths are small relative to total numbers of deaths and to the volatility
in overall deaths. Despite these difficulties, and although we cannot rule out the possibility
that non-firearm suicide and homicide would have fallen faster in the absence of the NFA,
the fact that overall violent deaths have fallen since 1996 suggests there has not been
substantial method substitution.

As we point out in our re-analysis of some of the findings in Baker and McPhedran
(2006), the high degree of variability in the underlying data and the fragility of the estimated
results with respect to different specifications and even statistical packages used, suggest
that time series analysis alone cannot conclusively identify the effect of a national law
change on death rates. However, to the extent that the available evidence points anywhere, it
is towards the conclusion that the NFA reduced gun deaths.

The main thrust of this article, however, has been to raise some methodological concerns
with the existing studies — in particular, regarding robustness to small changes in the time
period and the model specification.

Aside from the question of the robustness of the results, a critical issue is whether time
series analysis alone can ever be definitive in drawing conclusions about the effects of
national policy changes. In the appendix to this article we show that it cannot, except under
certain rather stringent assumptions. We do not believe that this means that such analysis is
not worth undertaking or publishing. However, authors do need to be careful in interpreting
their results.

Finally, it would be simple for researchers to make publicly available their statistical
programs and data, allowing others to replicate their work. In two of the three papers we
examine, researchers provide the full data set used in their empirical work in their paper, but
even then it is difficult to replicate the results described in published papers because of
uncertainties regarding the precise specification used.* The additional cost of making the
data available in a package ready for statistical analysis and posting the statistical programs
used to generate the final results (which in each case appears to have involved a single
regression for each type of death examined) would be small. This would assist other
researchers in satisfying themselves as to the validity of the results.*®

The term ‘replicate’ has been the subject of some recent controversy. Here, we use it in its most limited sense,
to mean recovering the same estimates in a published paper using the same data set. We see such ‘replication’
as a first, rather than a final, step in assessing a paper’s conclusions.

All data and statistical programs used in this paper are available at: www.wlu.ca/shbe/~cneill
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Appendix A. A Simple Model of Controls Versus Substitutes

The following discussion is framed in terms of suicide, where method of choice has been
more commonly studied, but the analysis could be applied equally to murder. It is described
in terms of firearm and hanging, simply to make the model more concrete and relevant to
the issues discussed in this paper. Suppose these are the only two possible forms of suicide,
and that numbers of suicides per year in a particular country are determined by:

Firearm,= a1 + B X + piguns; + & (1)
Hanging: = @ + BXi+ p.gunsi+ (2

We assume that there are sufficient numbers of deaths that the errors are approximately
normally distributed, and that there is no serial correlation in the error terms. We also
assume that cov(&u) = 0.

In this simple model, there are thus two reasons why firearm and hanging deaths may be
related to each other. First, movements in X, cause changes in deaths. This variable is
intended as a simple representation of what Baker and McPhedran (2006) refer to as the
“political, social and economic culture’, which may affect the decision to suicide. Suppose,
for instance, that increases in the unemployment rate increase the numbers of suicides — then
X is the unemployment rate and 5, and 53 would be positive. For the purposes of evaluating
the effect of changes in the gun laws, we are not concerned about these coefficients, except
that we want to ensure that we do not mis-attribute falls in firearm-related suicides to
general social changes.

The variable guns, represents the legal environment around gun ownership. The model
above allows that changes in gun laws may have led to changes in both firearm and hanging
suicides. The simple intuition that drives tightening of gun laws is typically that o, would be
negative: a tightening of gun laws would reduce firearm-related suicides. However, there is
a possibility that method substitution may occur, so that changes in gun laws that reduce
firearm-related suicides may actually increase suicides by hanging.

Given this model, total suicides are:

Suicide; = Firearm, + Hanging;
= (atam)+ (Bi+B)Xi+ (ot p)gunsg + (& + W)
= (it @)+ (B+B)Xi+ (ot p)gunse+ L4 3
The central questions for this paper are:
(1) is pu negative? (did firearm-related deaths fall after the change in laws?);
(2) is p positive? (was there method substitution?); and
(3) is (o1 + ) negative? (did overall suicides fall after the change in laws?)

A way of determining this would be to estimate a stacked model:

Firearm,

= + SiXe+ pgunsg + apHi+ Bo(Hi X)+ po(Higunsy)+ 14 (3)
Hanging;
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Suppose, however, that we have no information on X available to us. Can we answer these
questions? There are two possibilities. First, if g, = /5, then there is a potentially simple
solution: subtract hangings from firearm deaths, so that we have:

Firearm, — Hanging; = (a1- @) + (B - B) X+ (1 — p)guns + (& + t)
= (o — @) + (o1 - p)guns, + (&+ v) 4)

In this case, however, we will only be able to test the third of the propositions — we will not
be able to say anything about the impact on firearm-related suicides, or on method
substitution — and that only implicitly by assuming that o <0 and that o, >=0. The
assumption that firearm and hanging deaths respond in the same way to the same stimuli is
also unsatisfactory.’® For example, if unemployment rates affect suicides in low-income
families more than in high-income families, but firearms tend to be owned by high-income
families, then 8, # f,,

What if we simply omit X; and perform the stacked regression analysis described in (3)?
Then we have:

Firearm;
= oy + pguns; + aH + pr(Hguns)+ & 5)
Hanging;

where & = BiX; + B(Hy Xp)+ 14 Estimates of p, and o, will be biased and inconsistent if
there is any correlation between X, and guns,. Given the particular nature of this model,
where there is only time series variation, and where guns; is a dummy equal to one after
1997, this is inevitable if there is any time-series variation in X;. This is roughly similar to
the problem of using a difference-in-difference estimator with time series variation and
serial correlation as described in Bertrand et al (2004), except that in this case the lack of a
reasonable control group exacerbates the difficulties. Suppose, for instance, that a drought
tends to lead to higher firearm suicides, but not higher suicides by hanging (X, is drought, 5
>0, 5 = 0). Then the Australian drought of the mid-2000s should have led to more firearm
suicides, but not hangings. Failing to account for this in estimating (5) would see all those
excess suicides attributed to the NFA; that is, the estimate of o, would be biased in a
positive direction.

In short, time series variation in and of itself is unable to recover plausible estimates of
the effect of the Australian gun laws on deaths, except in the presence of extremely
restrictive (and probably inaccurate) assumptions on the determinants of the numbers of
deaths. Without having some credible control group — or at a minimum a model that
introduces time-varying factors that affect homicide and suicide rates, such as personal
income growth, unemployment rates, or health and social program changes — we can draw
no definitive conclusions on either the extent of method substitution, or on the underlying
direction of overall homicide and suicide rates.

6 This is the concern that Britt et al (1996) have with the use of non-firearm deaths as a control for firearm

deaths.
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Table B2: Augmented Dickey Fuller test results

VOLUME 20 NUMBER 2

1979-2004
No trend:

With trend:

1915-2004
No trend:

With trend:

Firearm suicides
Firearm homicides
Non-firearm suicides
Non-firearm homicides

Firearm suicides
Firearm homicides
Non-firearm suicides
Non-firearm homicides

Firearm suicides
Firearm homicides
Non-firearm suicides
Non-firearm homicides

Firearm suicides
Firearm homicides
Non-firearm suicides
Non-firearm homicides

Level Log
ADF statistic p-value ADF statistic p-value
0.44 0.9817 1.16 0.9933
-1.30 0.6296 -0.47 0.8990
-1.62 0.4712 -1.60 0.4845
-3.76 0.0033 -3.75 0.0035
-3.05 0.1200 -1.79 0.7106
-5.44 0.0000 -3.66 0.0253
-1.43 0.8510 -1.35 0.8734
-3.69 0.0230 -3.70 0.0227
-1.98 0.2963 -0.45 0.9037
-4.54 0.0002 -3.92 0.0019
-2.38 0.1471 -2.28 0.1778
-3.86 0.0024 -3.92 0.0019
-2.29 0.4389 -0.94 0.9516
-4.53 0.0014 -3.94 0.0109
-2.97 0.1398 -2.88 0.1696
-4.33 0.0028 -4.37 0.0025

Note: Coefficients in bold are significant at the 5% level. This indicates that there is substantial evidence against the null
hypothesis that the series is integrated. That is, it indicates that an 1(1) model is inappropriate for the particular series.
Typically, the preferred ADF test statistic is one based on a model that allows for a time trend.



Enhancing Evidence-Based Policy:
Principles and Practice from a Case
Study of Australian Firearms
Legislation

Samara McPhedran* and Jeanine Baker™

Abstract

As the value of evidence-based policy is increasingly recognised in Australia and
internationally, it is incumbent upon researchers to ensure that their work is robust,
appropriate in its selection of statistical methods, and based upon testable hypotheses.
This caution is particularly apt for contentious areas within justice policy. This review
examined strengths and weaknesses in the application of research methodology, using the
often controversial example of Australian firearms legislation. Particular emphasis was
given to comparing and contrasting different analysis methods. The key conclusions of
each paper are examined, and contextualised against the statistical methods used. The
application of basic principles such as assessing congruence between results and
conclusions, as well as treating evidence as a cumulative rather than definitive process,
has the ability to enhance the quality of research and policy.

Introduction

As the role of evidence-based policy is increasingly recognised in Australia and
internationally, it is incumbent upon social scientists to ensure that the research they
produce aims to be robust, appropriate in its selection of statistical methods, and based upon
testable hypotheses. This caution, recognised elsewhere through initiatives such as the
Campbell Collaboration,® is particularly apt for contentious issues found within broader
areas such as justice policy. It is therefore beneficial to seek ways to enhance the quality of
evidence-based policy. Within the scope of the current study, basic principles and key
concepts were identified by examining strengths and weaknesses in the application and
interpretation of methodology using the often controversial example of Australian firearms
legislation.
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The Campbell Collaboration promotes the view that interventions should be systematically reviewed, in order
to inform and improve policy and services.
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In 1996, Australia enacted sweeping reforms to its gun laws after the Port Arthur mass
shooting. The National Firearms Agreement (NFA) was ratified by Federal Parliament in
1996 and implemented across all states and territories by the end of 1997. A key component
of the NFA was the prohibition of certain types of firearms; primarily self-loading rifles and
self-loading and pump-action shotguns. A taxpayer funded ‘buy-back’ scheme was
introduced to compensate owners for the surrender of their firearms. Over 640 000 firearms
were handed in to Police for destruction, at an estimated cost of AU$500 million.

Additionally, the NFA introduced stringent requirements governing the possession of
firearms. These included the need to have a ‘genuine reason’ for firearm ownership (self
defence was explicitly excluded), compulsory written safety tests, and the stipulation that all
privately owned firearms must be registered through a state-controlled authority. Elements
such as safe storage of firearms when not in use, and 28-day waiting periods for acquisitions
of firearms were also included in the legislative changes.

The 1996 gun laws represent an ‘intervention point’ in a time series, creating a natural
experimental design. Therefore, the issues raised herein are applicable to other policy
contexts where ‘before’ and “after’ data are available. Since 1996, a number of studies have
set out to evaluate the impacts of the NFA, either directly (using 1996 as an intervention
point and undertaking ‘before’ and ‘after’ comparisons) or indirectly (by examining general
trends over time, for example). The literature uses a wide variety of statistical methods, from
simple percentages through to modelling techniques, and the conclusions that have been
drawn frequently appear to contradict one another.

To date there has not been an attempt to bring together the available research and critique
the variety of analyses used. Similarly, identification of analytical shortcomings has not
been undertaken, and the potential for methodological differences to influence research
outcomes has not been widely discussed. The current review does not seek to establish
whether the NFA did or did not have an impact on firearm related deaths. Rather, it utilises
the case study of post-NFA research as a focus point for broader questions of
methodological rigour and statistical analysis in social science — particularly in areas with
significant policy implications. Particular emphasis is given to comparing and contrasting
the analysis methods used. The key conclusions of each paper are examined, and their
robustness is contextualised against the statistical methods used.

The criterion for inclusion of a study for evaluation was the attempt of some degree of
quantitative analysis (whereas general review or discussion papers were excluded). Using
this criterion, the following papers were considered:

- Firearm-related violence: The impact of the Nationwide Agreement on Firearms
(Mouzos 1999).

- Gun control in Tasmania (Auditor-General Special Report No. 55 2005).
- Firearm related deaths: the impact of regulatory reform (Ozanne-Smith et al 2004).

- Gun laws and sudden death: Did the Australian firearms legislation of 1996 make
a difference? (Baker & McPhedran 2007).

- Australia’s 1996 gun law reforms: faster fall in firearm deaths, firearm suicides
and a decade without mass shootings (Chapman et al 2006).
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Study 1: Firearm-related violence: The impact of the Nationwide
Agreement on Firearms (Mouzos 1999)

Mouzos (1999) provides a preliminary analysis of post-1996 data. The intent of the study
was simply to look at firearm-related deaths in 1997, and establish whether they were less
frequent than in previous years. Despite the title, the study itself does not set out to directly
evaluate whether the NFA had an effect. Mouzos (1999) concluded that, nationally, firearm-
related deaths declined in 1997 relative to previous years, mostly due to a decline in the
suicides and accidents. It was suggested that in the case of suicides, method substitution
may have occurred.

The study highlighted that ‘as a result of the many issues associated with evaluation
research, it is still too soon to determine definitively whether Australia’s uniform firearms
laws have achieved their aim in reducing firearm-related violence and misuse’ (Mouzos
1999:1). However, it was also noted that 1997 saw a decrease in firearm-related violence
and misuse, especially firearm suicides.

Basic rates and raw numbers of firearm-related incidents are presented, particularly for
1996 and 1997. No formal statistical analysis was undertaken, nor was it claimed that the
lower incidence of firearm-related deaths in 1997 was evidence of an ‘impact’ of the NFA.
Therefore, this study’s primary contribution is in establishing background information about
what was occurring in the years immediately prior to 1996. Specifically, it shows that
firearm-related deaths in Australia were already trending downwards before the introduction
of the legislative reforms in 1996, with a steady and ongoing decrease in the incidence of
firearm-related deaths over time.

The report enables studies seeking to directly investigate whether the NFA had an impact
to make an informed choice of statistical method, by demonstrating the trended nature of the
data. It also underscores the need to avoid drawing conclusions based on limited post-
intervention data, reinforcing the need for longitudinal study. However, this paper is best
viewed — as the author acknowledges — as a preliminary investigation, rather than an effort
to quantify the impacts of the NFA. Importantly, the paper illustrates the conceptual
difference between looking at trends over time versus scientifically examining the effect of a
specific intervention upon those trends.

Study 2: Gun control in Tasmania (Auditor-General Special Report
No. 55 2005)

The objective of the Special Report was to determine whether the “Tasmania Together” goal
of ‘Safer communities’ was being furthered by the 1996 firearms legislation. The report
concluded that the 1996 reforms have had an impact on reducing the incidence of firearms
use in violent crime and suicide in one Australian state. This Report purports to offer
statistical evidence for an impact of the NFA, in contrast to the work of Mouzos (1999)
which did not seek to statistically analyse impacts.

The statistical methods used in this report represent one of the most basic levels of
analysis in the available literature. For firearm suicides, three different legislative epochs
were examined: 1985-1992 (‘no legislation’), 1993-1996 (Guns Act 1991), and 1997-2004
(Firearms Act 1996). The percentage of firearm suicides, as a proportion of all suicides, was
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calculated within each epoch. This generated a simple average (i.e., the sum of the
percentage of firearm suicides in each year, divided by the number of years in the epoch).

A simple averaging method was also used when examining the proportion of ‘crimes
against the person’ in which a firearm was used. Regarding crimes against the person, only
two epochs were considered: 1994-1996, and 1997-2004. In both instances, the average
incidence of firearms use was lower in the 1997-2004 period than in the earlier period/s. On
the basis of this observation, it was concluded that the legislative reform reduced the
incidence of firearm misuse. It is unclear what the precise statistical methods used to test
this assumption were (if any were used), given the scant detail provided in relation to
analysis.

A major shortcoming in the report is that while averages can provide a useful tool for
quantifying changes, they are generally unsuitable for assessing examples where long term,
ongoing trends are apparent. If a consistent trend is present in the data, then ‘grouping’ data
and comparing averages of those groups will produce predictable but severely constrained
results.

The apparently dramatic decreases ‘caused’ by each successive legislative period are
simply a byproduct of ongoing declines. Whenever the occurrence of an event shows a
decline over time (for whatever reason/s), it follows that the ‘later’ end of the trendline will
be lower than the ‘earlier’ end of the trendline. Groups combining “later’ years (1997-2003)
will always produce lower averages then groups formed by combining ‘middle’ years
(1993-1996), which in turn will always produce lower averages than groups composed of
‘earlier’ years (1985-1992).

Therefore, the method used in the Special Report would be more suitable for application
to data without any clear trend, and would require additional analysis to test for the
statistical significance of the observed differences between groups. The methods used in the
Special Report cannot provide the level of analysis necessary to ascertain whether the
ongoing downward trends changed as a result of the legislative intervention. The conclusion
that the NFA has an impact in Tasmania is, therefore, not robust in the case of the Special
Report due to methodological misspecification.

Study 3: Firearm related deaths: the impact of regulatory reform
(Ozanne-Smith et al 2004)

The objective of Ozanne-Smith and colleagues’ (2004) study was to examine trends in rates
of firearm-related deaths in Victoria, Australia, over 22 years in the context of legislative
reform. It was concluded that there were ‘dramatic declines in rates of firearm-related deaths
in the state of Victoria, and for the rest of Australia ... in the context of strong legislative
reform’ (Ozanne-Smith et al 2004:285).

Ozanne-Smith et al (2004) examined data from 1979-2000, and divided that series into
three epochs: 1979-1988 (period 1, no legislation), 1989-1996 (period 2, legislative change
in one state, Victoria), and 1997-2000 (period 3, legislative change across Australia).
Analysis was undertaken using a Poisson regression model that incorporated a fixed offset.
Death counts were treated as the dependent variable in the model, while the offset
(population counts by region and year) enabled the analysis to focus on rates rather than
absolute death counts.
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The Poisson model allowed comparison of relative rates of firearm-related deaths
between Victoria and the rest of Australia over the three time periods. Data from the rest of
Australia acted as the ‘control’ for periods 1 and 2, with Victorian legislative reform
introduced in period 2. In period 3, the roles of the “treatment” and ‘control’ in the analysis
were reversed. The decrease in the rate of firearm-related deaths in Victoria in period 2
relative to Australian trends, as well as the decrease in rates of firearm-related deaths in
Australia in period 3 relative to Victorian trends, was assessed. The study found significant
differences in trends for firearm suicide, but not for firearms homicides, across different
periods of firearm legislative reform.

A difficulty with the application of Poisson modelling is that although it is widely used to
model count data, it assumes equidispersion (i.e., the variance of the dependent variable
equals its mean). In many situations, the variance of the dependent variable is greater than
its mean — referred to as ‘overdispersion’. Consequently, alternative versions of the Poisson
model, such as negative binomial regression, have been used to take into account
overdispersion. Although Ozanne-Smith et al (2004) provide goodness of fit data for their
model, there is no discussion of the suitability of the Poisson model for the data. The
treatment of the data as equidispersed conflicts with Chapman et al’s (2006) statement that
the data were viewed as overdispersed (see Study 5).

A further methodological consideration is the comparison of one state with the rest of
Australia, without any apparent ‘weighting’ process applied. The other Australian states
display substantial variation in trends for firearm-related deaths, and it would be desirable to
adjust the analyses to take this variation into account. Although the use of combined other
states as a control group for Victoria enabled different periods of reform to be examined, it
is prudent to consider whether grouping data from other states forms a reliable control,
given that the resulting variability of the control group exceeds the variability of the
Victorian data.

A drawback acknowledged by Ozanne-Smith et al (2004) was that non-firearm deaths
were not considered, and that the possibility of method substitution was not taken into
account. As such, the study provides a limited tool in terms of understanding overall impacts
of legislative change, because it does not discuss the connotations of declines in non-firearm
suicides (noted by both Baker & McPhedran 2007 and Chapman et al 2006). These declines
raise the possibility that changes above and beyond firearm legislative reform (e.g.,
improved suicide prevention programs introduced in Victoria in the late 1980s and
nationally in the late 1990s) may have impacted on suicides across the board, irrespective of
method. This casts doubt on the robustness of Ozanne-Smith and colleagues’ (2004)
conclusion that firearm legislation was responsible for the declines in firearm suicide.

Additionally, the study failed to realise the implications of the substantial over-
representation of firearm suicides among all firearm-related deaths (approximately 80%).
Basing speculation about the efficacy of the reforms on observations of overall firearm-
related deaths, without acknowledging the fundamental contribution of suicide trends in
dictating those outcomes, generates conclusions that are inconsistent with the results for
firearm homicides or accidental deaths. To conclude that legislative reform was associated
with significant declines in firearm-related deaths is therefore relevant only to firearm
suicides.
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Study 4: Gun laws and sudden death: Did the Australian firearms
legislation of 1996 make a difference? (Baker & McPhedran 2007)

The objective of Baker and McPhedran’s (2007) research was to evaluate the benefits of
buying back legally held firearms and increasing restrictions on firearm owners. This was
operationalised by testing whether post-1996 trends in firearm homicide, suicide, and
accidental death differed from forecasts based on pre-1996 trends. Baker and McPhedran
(2007) also looked at trends in non-firearm homicide and suicide.

Baker and McPhedran (2007) standardised the number of deaths against population,
generating a rate expressed per 100,000 population. They applied ARIMA (AutoRegressive
Integrated Moving Average) modelling to the time series. ARIMA belongs to a flexible
family of time series models that allow for the inclusion of an intervention (e.g., legislative
change). Using the period 1979-1996, Baker and McPhedran (2007) forecast death rates out
to 2004. The forecast and observed rates were then statistically compared using t-tests.

The study found a significant difference between observed and forecast rates for firearm
suicide, but no difference for firearm homicide. The authors noted that non-firearm suicides
began declining in the late 1990s, and concluded that ‘the only category of sudden death that
may have been influenced by the introduction of the NFA was firearm suicide. However,
this effect must be considered in light of the findings for suicide (non-firearm)’ (Baker &
McPhedran 2007:461-463).

Although widely used, a caveat upon ARIMA is that the longer the forecast, the less
reliable that forecast becomes (particularly for variable data). Hence, forecasting over
periods of, for example, many decades is not likely to be a sound application of ARIMA.
Another limitation of the ARIMA model is that it is stationary, therefore requiring
differencing passes to transform the data to meet this assumption. Also, the parameters
selected for the different components of the model may not produce a model of best fit for
all the data to which that model is applied. A shortcoming acknowledged by Baker and
McPhedran (2007) is that their model was not a good fit for non-firearm homicide. This may
explain why Baker and McPhedran (2007) did not find a significant difference between
observed and predicted rates for non-firearm homicide, in contrast with Chapman et al
(2006) who found changes in non-firearm homicide pre- and post-1996.

As a result of the variability in the data and relatively low sample sizes for accidental
deaths and homicides, Baker and McPhedran’s (2007) lower confidence limit for accidental
deaths falls below zero. It would therefore not be possible for the observed rate to fall below
the lower limit, given that this would represent a negative death value. While important in
its emphasis on allowing rejection of hypotheses, the negative value observation does not
apply in practical terms to Baker and McPhedran’s (2007) univariate time series.

With regard to accidental firearm-related deaths, the incidence increased post-1996. The
comparison was not between an observed and predicted decline, but between a predicted
decline and an observed increase. This allows for the possibility of observed values to fall
outside the upper limit of the confidence interval, enabling rejection of the null hypothesis.
For firearm homicides, the lower interval remains positive throughout the 1997-2004 period.
The observed rate could, therefore, have fallen below this level at any time; the fact that it
did not fall below that limit does not entail that it could not have fallen below the limit.
Nonetheless, the importance of maintaining the possibility of rejection of the null hypothesis
should be emphasised. Generating testable hypotheses that are open to falsification is a
central premise for ensuring scientific rigour.
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Concerning method substitution, Baker and McPhedran (2007) suggest that there is little
evidence of displacement from firearms to other methods. However, although they used
non-firearm deaths as a proxy indicator of method substitution, this commonly used
technique does not equate to a direct test of substitution. Indeed, direct tests for substitution
require a level of experimental control often unattainable in social research. An
experimental difficulty is that directly testing for the presence of method substitution is
problematic in the context of firearms legislation, therefore statements about the occurrence
or otherwise of displacement should be regarded with caution.

Study 5: Australia’s 1996 gun law reforms: faster fall in firearm
deaths, firearm suicides and a decade without mass shootings
(Chapman et al 2006)

The objective of Chapman and colleagues’ (2006) research was to determine whether
Australia’s 1996 major gun law reforms were associated with changes in rates of mass
firearm homicides, total firearm deaths, firearm homicides and firearm suicides. They also
examined whether there were any apparent method substitution effects for homicides and
suicides. It was concluded that the ‘Australian example provides evidence that removing
large numbers of firearms from a community can be associated with a sudden and ongoing
decline in mass shootings and accelerating declines in total firearm-related deaths, firearm
homicides and firearm suicides’ (Chapman et al 2006:371).

Chapman et al (2006) applied a negative binomial model to national data, to compare rate
ratios for 1979-1996 with 1997-2003. Although the model used by Chapman and colleagues
(2006) treats deaths as count data, in practical terms it expresses deaths as rates, by using
population as an offset. Like Ozanne-Smith et al (2004) for Victorian trends, and Baker and
McPhedran (2007) for national trends, Chapman et al (2006) found a significant acceleration
in the rate of decline for firearm suicides post-1996, but no significant difference in the rate
ratios for firearm homicide pre- and post-1996. There was a significant difference pre- and
post-1996 for non-firearm suicides, with faster declines post-1996. The authors also found a
faster decline in non-firearm homicides post-1996.

Chapman et al (2006) used non-firearm deaths as a proxy assessment of method
substitution, expecting that substitution would manifest as an ‘increasing downward trend in
firearm deaths after the introduction of gun control laws but a compensatory lesser
downward or even upward trend in non-firearm-related deaths over the same period’
(Chapman et al 2006:366). No signs of this were observed, with declines in non-firearm
homicides and suicides apparent. Chapman et al (2006) suggest there is no evidence for
substitution from one method to another. The decline in non-firearm suicides was also noted
by Baker and McPhedran (2007), who viewed it as a confound when attempting to draw
conclusions about the accelerated decline in firearm suicides post-1996. Those authors
suggest a need for differentiation between any effects of legislation, versus method-
independent impacts of wider social changes (for example, improved funding for mental
healthcare).

The commonly used negative binomial method can overcome problems associated with
overdispersed data. Poisson estimates are inefficient in such instances, due to standard errors
being biased downwards and yielding spuriously high z-values (thereby increasing the
likelihood of finding a significant result). In contrast, negative binomial models allow
relaxation of the assumptions about the mean-variance relationship and introduce an
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additional parameter (gamma) into their structure. However, by introducing an extra
parameter into the model, interpretability of the results becomes more problematic, and it is
difficult to assign clear meaning to the variance. Nakashima (1997) highlighted that negative
binomial models can be ineffective if the underlying distribution is not negative binomial,
even if the variance satisfies the negative binomial form. Also, negative binomial models are
generally not appropriate in situations where the data are autocorrelated,” which often occurs
within time series. In such instances, methods such as ARIMA offer a preferable alternative,
because they can accommodate autocorrelated data (see Barron 1992 for a helpful
discussion of overdispersion and autocorrelation in count data).

Similar to Ozanne-Smith et al (2004), Chapman and associates’ (2006) paper did not
recognise that a significant acceleration in the downwards trend in total firearm deaths
reflects a statistical byproduct of the large number of suicides and the acceleration in the
decline in firearm suicides post-1996. Also, Chapman et al’s (2006) study contains
incongruence between the results and conclusions. For example, the assertion that there was
an accelerated decline in firearm homicides conflicts with the statistical findings, which
showed that there was no significant acceleration in the decline in firearm homicides post-
1996. Therefore, the evidence in Chapman and others’ (2006) does not support their
conclusions about firearm homicides.

Despite its stated objectives, the study did not test for whether the incidence of mass
shootings differed significantly pre- and post-1996. The conclusion that there was a sudden
and ongoing decline in mass shootings does not follow from the analyses presented. Indeed,
the analyses undertaken would not be appropriate for analysing extremely rare events such
as mass shootings (for further discussion of methodological issues associated with rare
events, see e.g. Bhati 2004; Frei & Schar 2001; Luft & Brown 1993).

Conclusions

The case study of research into firearm-related deaths in Australia leads to the question of
which method is most suitable for the study of a legislative intervention such as the 1996
NFA. However, it would be mistaken to assert that any given method is invariably superior
to another, or should be used across the board. Rather, the above critique demonstrates that
the selection of a particular analysis method should be driven by an integrated quality
framework that gives careful consideration to the nature and shape of the data, the
hypotheses being tested and potential confounds associated with those hypotheses, and an
awareness of the relative strengths and limitations of each analysis method that could be
applied to a specific dataset. Consideration should also be given to whether a certain model
or statistical test can be validly applied to a particular dataset, or whether key assumptions
of that model or test are violated.

Given the downward trends in firearm related homicides and suicides in Australia, the
analysis methods chosen must, if they are to produce meaningful outcomes, be able to be
applied to time series data that contains a trend. The three studies that have attempted this —
using time series modelling or variants on the Poisson method — all contain shortcomings of
some form. However, this observation highlights that evidence-based policy should
incorporate the principle that knowledge is a cumulative process. Given that no single study
should wisely be treated as definitive, it is recommended that the way forward for

2 Briefly, autocorrelation refers to the correlation of a variable (such as observed deaths) with itself over

successive time periods. Autocorrelation invalidates assumptions about the independence of observations.
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policymaking overall is to examine (where possible) the accumulated body of knowledge
for consistency.

Regarding the study of firearms legislation and its impact in Australia, there is a strong
level of consistency in the results of the three studies that examine trends (as opposed to
average rates) before and after periods of legislative reform. Although the methods used in
each study can be critiqued at the individual level, the consistent statistical outcomes
suggest that collectively the research points in the same direction; no impact of the reforms
on firearm homicide, with any conclusions about possible impacts on firearm suicides
confounded by the accompanying decline in non-firearm suicides. However, in cases where
this level of consistency between studies is not observed, it may be helpful to refer to other
indices such as the number of years of data included in the study, whether the chosen
analysis method is suitable for the data at hand, and whether the statistical models used are a
good fit for the data.

Another consideration is statistical power. In the case of firearm homicides, the low
number of incidents may not be sufficient to enable detection of a statistically significant
effect. However, it is also possible that there is not an effect to detect. Interestingly, the
number of accidental firearm deaths is lower than firearm homicides, yet both Baker and
McPhedran (2007) and Chapman et al (2006) found statistically significant differences pre-
and post-1996 for that type of death. Nonetheless, common scientific practice entails the
assumption that there is no effect, unless persuasive evidence to the contrary is found.

This in turn relates to Type | versus Type Il error. It is possible that a researcher may
conclude that there is no effect, when an effect does exist (Type Il error). More seriously, a
researcher may reject the null hypothesis (the hypothesis of ‘no effect’) and conclude there
is an effect, when there is not an effect (Type I error). Given that Type | error is widely
considered the more serious error to make,? various methods are commonly employed to
reduce the likelihood of this occurring — for example, corrections can be made to the level of
statistical significance required to achieve rejection of the null hypothesis.

There is value in adopting a cautious approach to research which recognises the need to
minimise the likelihood of Type | error. It is beneficial to take a conservative perspective
that considers the characteristics of the data and the potential for committing a Type | error.
In the context of firearms research, this translates to a caution against statements that the
laws had an impact, given the lack of evidence for this proposition. Applying this principle
in the broader context necessitates that in the absence of evidence that an effect has occurred,
it is prudent to continue to work on the assumption that there is no effect, until and unless a
body of convincing evidence to the contrary emerges.

Additionally, it is important to recognise that the conclusions of the latter three studies
presented in this critique differ not as a result of different statistical outcomes, but as a
consequence of varied interpretations of those results. Therefore, evidence-based policy
would be enhanced through recognition that the conclusions presented do not necessarily
reflect or relate logically to the outcomes of the actual analyses undertaken. It is suggested
that this possibility be taken into account during any evaluation processes.

An example is useful to illustrate this principle. If a researcher conducted a clinical trial of a new cancer drug
and wrongly concluded that drug was more effective than other treatments, the practical implications of that
error are more severe than if the researcher wrongly concluded that the drug was not more effective than other
treatments.
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In summary, the case study of firearms legislation provides a number of cautions
regarding method choice and rigour in policy relevant social science. It demonstrates the
need for appropriate method selection that takes into account the type of data being used and
its specific characteristics (such as the presence of a trend over time), and the need to
recognise how various different analysis methods may affect the outcomes obtained. The
importance of evaluating not just the conclusions of research, but the results themselves, is
highlighted, as is the potential for incongruence between results and conclusions. Similarly,
if multiple studies exist then there is a need to evaluate their consistency, and the value of
conservatism as a counter for error should be considered during any assessment of policy
relevant research. The application of these basic principles has the ability to enhance the
quality of both research and evidence-based policy.
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The Right to a Fair Trial: Young
Offenders and the Victorian Charter
of Human Rights and Responsibilities

Amanda Burnnard

Abstract

Since 1 January 2008, all Victorian courts have been required to comply with the rights
contained within the Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘The
Charter’), including the right to a fair trial, and, in proceedings involving young people,
the right to be treated in an age-appropriate manner. It is essential that courts ensure that
their trial procedures uphold and protect the rights contained within the Charter, or they
risk being challenged on the grounds that they are acting unlawfully.

This article seeks to inform the relevant rights contained within the Charter by reference
to international law. It examines decisions of the European Court of Human Rights, which
suggest that current procedures employed in the Victorian Supreme Court in trials of
young people would violate the provisions of the Charter. It then assesses the current
procedures against these materials and recommends the adoption of new procedures to
facilitate compliance with the new legislation.

Introduction

On 12 May 2007, a Melbourne newspaper printed an article about a child in the United
States who had been shackled in accordance with local law to attend the hearing which
convicted him of the aggravated battery of a homeless man (Herald Sun, 12 May 2007, 11).
An accompanying photograph showed the 10-year-old standing between his mother and his
lawyer, the legs of his too-long prison jumpsuit rolled up to display two ankle bracelets
connected by a short chain.

The article was a timely reminder of an issue that has received little local attention of
late: the appropriateness of courtroom procedures employed in the trials of children or
young people for serious crimes. A child in the Victorian criminal justice system is
generally any person between the ages of 10 and 18 (Children, Youth and Families Act 2005
(Vic) s3).> In Victoria, the Children’s Court hears all summary and most indictable

BA/LLB(Hons). The author wishes to thank John Tobin of the University of Melbourne for his assistance and
Justice Kevin Bell of the Supreme Court of Victoria for his contributions to the research conducted in the form
of an interview. The views discussed in the article are the opinions of the author only and do not represent the
views of any other person, office or agency.

Unless otherwise indicated, the terms “child’ and ‘young person’ are used interchangeably in this article to
refer to any person aged 10 to 18.
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proceedings concerning children or young people, provided that they are not older than 19
by the time proceedings commence (Children, Youth and Families Act 2005 (Vic) s504(1),
516(1)(a)). Specialist procedures are employed in the Children’s Court to ensure that
children are able to participate in and fully comprehend the contents of their trials (Children,
Youth and Families Act 2005 (Vic) part 7.3).

However, the Children’s Court does not have the jurisdiction to hear trials for murder,
attempted murder, manslaughter, culpable driving or arson causing death (Children, Youth
and Families Act 2005 (Vic) s516(a)). Regardless of the age of the accused, these
proceedings are heard in the Supreme Court, where the procedural safeguards of the
Children’s Court do not apply. This is despite consistent domestic and international
recognition that children have particular needs which cannot be met by the application of
adult standards (e.g. Australian Law Reform Commission 1997; Bartholomew 1999;
Charter of Human Rights and Responsibilities Act 2006 (Vic) ss23-24; United Nations
1989; United Nations 1985; Committee on the Rights of the Child 2007).

Many young people have difficulty comprehending legal proceedings (Australian Law
Reform Commission 1997:[4.20], [18.810]) which have not been designed to facilitate their
participation. They may lack the capacity to instruct their legal practitioners (Akenson
1999:14), are frequently intimidated by the courtroom environment (Australian Law Reform
Commission 1997:[18.185]) and are at particular risk of being stigmatised if their identities
are revealed during the proceedings (United Nations 1985:[8.1]; Children, Youth and
Families Act 2005 (Vic) s522(1)(f)). Despite this, young people on trial in the Supreme
Court of Victoria face, for the most part, the same courtroom procedures as their adult
counterparts. There are no policies or guidelines in place which aim to protect the rights of
young people in the courtroom.

The ramifications of this practice have been largely ignored in legal circles, with the
exception of one study carried out nearly a decade ago (Bartholomew 1999). However,
recent developments in both the domestic and international context suggest that this will no
longer be possible.

Since 1 January 2008, Victoria has required all courts to comply with the Charter of
Human Rights and Responsibilities Act 2006 (Vic) (‘the Charter’) (at s6(2)(b)) which
includes the right to a fair trial and particular provisions pertaining to children within the
criminal justice process (ss23, 24).” The Charter further requires the compliance of all public
authorities with the legislation (Charter of Human Rights and Responsibilities Act 2006
(Vic) s38). It states that while a court acting judicially is not a public authority, an exception
is made for a court exercising an administrative function, such as the adoption of procedures
(Charter of Human Rights and Responsibilities Act 2006 (Vic) s4(1)(j)). The Victorian
Supreme Court is therefore required to comply with the Charter in all procedural aspects.

Similar provisions were enacted in the Australian Capital Territory’s Human Rights Act
2004 (ACT) (at ss20, 21, although the ACT legislation does not define the parties upon
whom it is binding) and have been included in the draft bill for a human rights charter in

These provisions are either specific to children or are likely to have particular repercussions for trials involving
children. It should be acknowledged that children are also entitled to the generic rights in relation to criminal
law listed in the Charter, such as the presumption of innocence, the right to be informed of the charge, the right
to prepare a defence, the right to examine witnesses and the right to Legal Aid if applicable. However, these
rights are not discussed here due to the limited scope of this article. For more information on the likely content
of these general rights, see Joseph et al 2000; Butler & Butler 2005.
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Western Australia (Human Rights Bill 2007 (WA) ss22(5), 24, 25, 39, 40). The Tasmanian
Law Reform Institute has also recommended that a prospective charter of human rights
include these rights and bind public authorities (Tasmania Law Reform Institute 2007:10-
11, 65, 78-81). Australia is gradually joining other common law countries such as the United
Kingdom, New Zealand and Canada in developing of a ‘human rights culture’ (Stanhope
2004) to protect those who are particularly vulnerable, including children.

On the international front, the European Court of Human Rights (‘the ECHR’) has held
that three young people, tried for serious crimes in England’s Crown Court, were denied fair
trials due to the procedures employed there ( T v United Kingdom; V v United Kingdom; SC
v United Kingdom). This is significant because the Victorian Charter states that international
law and decisions of foreign courts may be used to interpret the content of its provisions
(Charter of Human Rights and Responsibilities Act 2006 (Vic) s32(2)). When assessed
against the ECHR judgments, it is likely that the procedures used in cases involving young
people in the Supreme Court would not comply with the requirements of the Charter.

Methodology

In this article, | examine the right to a fair trial and the specific rights pertaining to children
within the criminal process under the Charter, and attempt to inform their content using
international law and ECHR cases.

Subsequently, | examine the current Supreme Court procedures using a case study of a
young person who was tried for manslaughter in 2005 and 2006 (DPP v TY (No 3)). This
section of the article is largely informed by an interview with Justice Kevin Bell, who
presided over this case as well as several others involving children and young adults in
recent years (Director of Public Prosecutions v TT ; Director of Public Prosecutions v
Prasoeur). While there is an abundance of literature describing the experiences of young
people in a court room generally (see e.g. Australian Law Reform Commission 1997
Akenson 1999), information about actual procedures employed in the Supreme Court is
impossible to find. | contacted Justice Bell’s associate as part of my research and His
Honour kindly offered to share his experiences.

In the final part of this article, | suggest ways in which the Supreme Court may facilitate
compliance with the Charter and explore the consequences this is likely to have for both
Victoria and the national human rights debate.

The Victorian Charter

The Victorian Charter of Rights and Responsibilities was introduced by the Bracks Labor
Government in 2006, following a period of extensive community consultation (Hulls 2006).
It contains various rights relevant to the criminal justice process, and several that are
particularly significant for young people on trial in the state’s highest court: the right to a
fair trial (Charter of Human Rights and Responsibilities Act 2006 (Vic) s24), the right to
age-appropriate treatment (s23), the right to be brought to court as quickly as possible
(s23(2)), and the right to be segregated from adult offenders (s23(1)). With the exception of
the latter, which already occurs, these rights are likely to become the subject of some debate
when a young person is next committed to stand trial in the Supreme Court. It is worth
noting that the right to fair trial has been raised in criminal trials in the past, both before the
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facilitate understanding by the child and his or her parents (Children, Youth and Families
Act 2005 (Vic) s527). Children must be allowed to fully participate in the proceedings
(Children, Youth and Families Act 2005 (Vic) s522(1)(c)), their cultural identities and needs
must be respected (Children, Youth and Families Act 2005 (Vic) s522(1)(e)), and the court
must minimise the stigma to the child and his or her family (Children, Youth and Families
Act 2005 (Vic) s522(1)(f)). The Court can close the proceedings or restrict attendance to
specified persons (Children, Youth and Families Act 2005 (Vic) s523(2)(a), 523(2)(b)), and
an order on the courtroom door to this effect cannot contain particulars likely to lead to the
identification of the child (Children, Youth and Families Act 2005 (Vic) s523(5)).
Publication of the proceedings is restricted, and any person who does not observe these
requirements may be convicted of an offence and face two years in prison (Children, Youth
and Families Act 2005 (Vic) s534).

As the Charter has now come into effect, it is expected that the Supreme Court will be
required to follow suit the next time a young person is committed to stand trial there. Again,
it is difficult to predict the precise measures that will need to be implemented, particularly as
the cases concerning the ICCPR, from which the Victorian section directly takes its
wording, offer little assistance (Joseph et al 2000; Committee on the Rights of the Child
2007). However, it is likely that the same procedural protections which are afforded to
young people in the Children’s Court will be required to apply in the Supreme Court, in an
attempt to reduce the level of formality and further facilitate the participation of the young
person. The United Nations Committee on the Rights of the Child suggests that the physical
layout of the courtroom, which has been criticised by law reform bodies for its formality
(e.g. Australian Law Reform Commission 1997: Chapter 18), may also require consideration
(Committee on the Rights of the Child 2007).

Other Rights Pertaining to Children

The Charter further requires that accused children in detention should be segregated from
detained adults (Charter of Human Rights and Responsibilities Act 2006 (Vic) s23(1)) and
that they should be brought to trial as quickly as possible (s23(2)). While the former is
already standard practice for young people in the Supreme Court (Bell 2007), the meaning
of the latter is less certain. The Beijing Rules provide for the expeditious handling of cases,
as the passing of time may inhibit the ability of the young person to connect the offence with
the related legal proceedings (United Nations 1985). The Convention on the Rights of the
Child also directs that penal proceedings should be determined without delay (United
Nations 1989). However, the maximum length of time permitted to lapse before proceedings
are commenced is unknown.

It is also unclear whether future interpretations of ‘as quickly as possible’ could be used
to delay proceedings if this is found to be in the interests of the young person. For example,
in the Children’s Court, proceedings must be adjourned to allow the accused to be treated if
he or she makes a successful application for a therapeutic order (Children, Youth and
Families Act 2005 (Vic) s352).% It is arguable that given the serious nature of crimes heard
in the Supreme Court, young people involved in its proceedings should be given the same
opportunity to treat any psychological or health problems before facing a trial. Questions
such as these can be answered not by looking to international statutes or treaties, but to case
law where these very matters have been dealt with.

8 A child is in need of therapeutic treatment if he or she is between ten and 15 years old, and has exhibited

sexually abusive behaviours (Children, Youth and Families Act 2005(Vic) s244).
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The European Court of Human Rights Cases

The above discussion provides an overview of the academic content of each of the rights in
question, but an analysis of case law is required to fill in the practical details. How should a
court facilitate the understanding of a young person in relation to their trial? What is
‘appropriate’ treatment for a child of a particular age? As outlined above, how soon after the
offence should a young person be held to account for their actions? Answers to some of
these questions come in the form of several recent judgments handed down by the European
Court of Human Rights: T v United Kingdom, V v United Kingdom and SC v United
Kingdom.

T v United Kingdom; V v United Kingdom

In 1999, the European Commission of Human Rights and the United Kingdom Government
referred to the ECHR the joint cases of T v United Kingdom and V v United Kingdom. The
appellants were the young men who had six years earlier been convicted of the murder of
British toddler James Bulger. They were both 10 years old at the time of the offence, and 11
at the time of the joint trial (T v United Kingdom at [7], [61]; V v United Kingdom at [7])
which took place in public over three weeks at the Preston Crown Court in England (at [9]).

During the trial, efforts had been made to accommodate the young age of the applicants,
including the seating of the applicants in a raised dock next to social workers and near their
parents and legal practitioners, shortened hearing times with hourly breaks, the availability
of extra breaks if required, and permitting the applicants to spend time with their parents and
social workers during breaks (T v United Kingdom at [9]). Prior to the trial, T and V had
visited the court with social workers and had been introduced to its procedures with the
assistance of books and games contained within a child witness pack (T v United Kingdom
at [9]). However, T and V argued that their trial breached Article 3 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms (‘the
Convention’), which prevents the subjection of persons to ‘torture or inhumane or degrading
treatment or punishment’ (T v United Kingdom at [51]; Council of Europe 1950:Art 3) and
Article 6, which provides for the right to a fair trial (T v United Kingdom at [51]; Council of
Europe 1950:Art 6).*

The court disagreed that Article 3 had been breached, ruling that the modifications had
been made to the trial to protect the applicants (T v United Kingdom at [65]), whose
suffering was largely due to their commission of a “horrific crime’ and its consequences (T v
United Kingdom at [66]). However, T and V successfully claimed that they had been denied
a fair hearing in breach of Article 6(1) of the Convention (T v United Kingdom at [89]; V v
United Kingdom at [91]). They submitted, and the ECHR accepted, that Article 6 guaranteed
the right of an accused to participate effectively in one’s trial (T v United Kingdom at [79]; V
v United Kingdom at [82], [85]). The court held that T and V could not adequately
participate in the trial due to their immaturity, emotional disturbance, and the post-traumatic
stress disorder that V suffered (V v United Kingdom at [88]-[90]; T v United Kingdom [88]).
The raised seating arrangement was held to have a stigmatising effect as it subjected the

The appellants also argued that their trial breached Article 14, which prohibits discrimination, in relation to the
age of criminal responsibility, and Article 5, which relates to lawful detention, as the appellants were sentenced
to a period of detention at ‘Her Majesty’s Pleasure’. However, the limited scope of this article prevents the
discussion of these arguments.
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applicants to the full scrutiny of the courtroom (V v United Kingdom at [88]).° It also
prevented them from being sufficiently comfortable to consult with their legal practitioners
during the trial (V v United Kingdom at [90]). The applicants had not sought damages (V v
United Kingdom at [124]), but were awarded costs based on the varying success of their
claims (V v United Kingdom at [127]).

SC v United Kingdom

Five years later, the ECHR heard a similar case, this time involving an applicant who was
convicted of attempted robbery. Together with another boy, SC had attempted to take the
bag of an elderly woman, who fell and fractured her arm (at [9]). SC was 11 at the time of
the offence and trial in 1999 (at [9]), and was committed for trial in the Crown Court due to
an extensive prior criminal history (at [11]). He also claimed that his trial breached Article 6
of the Convention, arguing that his age and limited intellectual capacity prevented his
effective participation in the trial (at [3]). Like T and V, he was permitted to take frequent
breaks during the hearing, which he attended with a social worker (at [15]). Unlike them, his
trial necessitated only a single day (at [15]) and did not attract publicity (at [25]). SC did not
sit in a dock (at [15]), and his social worker frequently explained the proceedings to him (at
[25]). Neither the judge nor practitioners wore wigs or gowns (at [25], [30]).

The ECHR accepted the government’s argument that the right to participation in one’s
trial does not compel the accused to understand every point that is raised (at [25], [29]).
However, SC appeared to have difficulty understanding even the most basic elements of the
trial, including the role of the jury (at [17]), and his inability to return home with his foster
father once he had been convicted (at [17], [33]). The ECHR held that his trial had violated
Article 6 of the Convention (at [37]), and stated that SC should have been tried in a special
tribunal capable of adapting procedures to meet his needs (at [35]).

The Victorian Supreme Court: The Experience of TY

I’ve thought of this on the bench, I’ve thought, ‘This kid’s only 15, is he understanding me ...
what’s really going through his head?’ (Bell 2007)

The ECHR cases confirm that the ability of a young person to participate in his or her
hearing is an inherent requirement of the right to a fair trial. They suggest that the right to
age-appropriate treatment could require measures designed to minimise the intimidation
experienced by young people in a courtroom, such as the elimination of wigs and gowns
worn by practitioners (SC v United Kingdom). Young people could also be required to visit
the courtroom with a social worker prior to the case, as occurred in T v United Kingdom and
V v United Kingdom (at [9]). The right may further require that the court take frequent
breaks to allow for the shortened concentration span of young people and permit them to
spend time with their parents during breaks instead of sitting in the cells (T v United
Kingdom at [9]). The cases also suggest that bringing a child to trial expeditiously must be
balanced with the child’s health and other needs, such as the avoidance of a media circus
and detrimental publicity.

° It should be noted that the reasoning of the ECHR in this regard appears to be quite contradictory, as the raised

dock was held to be a favourable measure provided to assist the appellants in the ECHR’s determination that
Article 3 had not been breached (T v United Kingdom at [65]).
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Current practices in the Victorian Supreme Court, however, paint a very different picture.
Despite the awareness of some judges, as illustrated by the above quote, that young people
may experience difficulty comprehending courtroom proceedings, few adjustments are
made to procedure to address this. This can be illustrated by an analysis of the procedure
employed in the recent case, Director of Public Prosecutions v TY.

At age 14 and nine months, TY struck an 18-year-old boy with a golf umbrella while at a
tram stop (R v TY (2005) at [2]). The victim died of a brain injury several days later, and
TY, then aged 16, was convicted of manslaughter by the Victorian Supreme Court (R v TY
(2005) at [1], [7]). Following an appeal (R v TY (2006)), he was retried in front of Justice
Bell in late 2006. After being found guilty, he was sentenced to a prison term of 12 years
(DPP v TY [No.3]).

Like many young people who come before the Supreme Court, TY had endured an
unstable family life and disrupted schooling (DPP v TY [No.3] at [22]-[25]). He had poor
social skills, and was described by Justice Bell as ‘the product of a highly disadvantaged
background’ (DPP v TY [No.3] at [27]). Prior to the manslaughter charge, TY had
committed theft and burglary on two separate occasions ((DPP v TY [No.3] at [26]. Each
charge was proven and dismissed without conviction on an undertaking (DPP v TY [No.3] at

[26]).

Such a troubled background suggests that TY may have benefited from some of the
measures suggested by international law and implemented in the ECHR cases. Yet he was
afforded no protection at all, save the efforts of Justice Bell to ensure he understood the
proceedings. In fact, some of his experiences were in direct contrast to the right to a fair trial
and age-appropriate procedures.

Each morning, TY was woken at his youth training centre at 6:00am and was brought to
Court at approximately 7:30am. He was made to wait until the court adjourned for lunch
before he could eat his first meal of the day, and arrived back at prison quite late to eat
dinner at approximately 8:00pm (Bell 2007). Justice Bell believed that being tired and
hungry for the duration of the proceedings infringed TY’s right to a fair trial and was “quite
firm with the authorities’ about this, with the result that TY was permitted to have breakfast
before facing court each morning (Bell 2007). Like all prisoners, TY spent time in a
Supreme Court cell during breaks and before and after his hearing each day: a small room
with a concrete floor containing only a padded bench on which to sit, a toilet and a sink. In
accordance with normal procedure, TY was strip-searched each time he left and arrived at
the Court, and was separated from any adult accused (Bell 2007).

TY was tried in Court 2 (Bell 2007). It is an imposing room with deep red carpet and
gleaming polished wooden furniture. Spectators can observe the proceedings from the
gallery above. The slightly elevated wooden dock at the back of the room directly faces the
judge’s raised seat. It is flanked on either side by chairs for court orderlies responsible for
security. TY chose to give evidence in this environment, in front of members of his own
family, the victim’s family and various journalists (Bell 2007). However, as a copy of the
Koran could not immediately be procured for him to swear upon, he was forced to wait for
20 minutes before speaking. An adult would have found the experience intimidating, and a
teenager, much more so; it was, as Justice Bell described it, a ‘totally unsatisfactory’
situation for everyone involved (Bell 2007).

In the courtroom, Justice Bell allowed for TY’s comparatively young age by attempting
to explain matters more thoroughly to him than he would have done to an adult accused
(Bell 2007). He did not assume that TY’s counsel would explain everything to his client, an
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assumption generally made in cases involving adult accused (Bell 2007). In accordance with
his usual manner in cases involving young people, Justice Bell did not wig,® and made an
effort to include TY’s family, who were often present, in his addresses, and to communicate
that he understood their situation and concerns (Bell 2007). He did the same with regard to
members of the victim’s family present in the courtroom (Bell 2007). TY’s identity was
protected during the case and in reports and judgments, and his initials were used in lieu of
his name at all times.

The Victorian Supreme Court: In Breach of the Charter

The case of TY, when contrasted with the standards expected by international law and the
experiences of the accused in the ECHR cases, indicates the extent to which current
Supreme Court practices fail to meet the needs of young people on trial. Substantial
adjustments were made to procedure for T, VV and SC in the United Kingdom, yet in those
cases, the ECHR nevertheless held that a right to fair trial had been breached. International
law, such as the Beijing Rules, also requires high standards of courts where young people
are on trial, particularly with regard to privacy and the ability of the accused to comprehend
proceedings. Together, these factors suggest the likelihood that the Victorian Supreme
Court, with its notable absence of both formal and substantive recognition of the need to
protect young people on trial, will breach the relevant provisions of the Charter when it
comes into effect.

Substantively, the experience of TY is a far cry from the protection afforded by the
ECHR and international law. While several judges in the Supreme Court currently refrain
from wigging and attempt to explain the proceedings to the young person, and the court day
is generally no longer than the school day (a modification that was made in the trials of T
and V (T v United Kingdom at [9])), the absence of consistent, age-appropriate procedures
for young accused is significant. Social workers are not used to introduce the courtroom to
the accused prior to the hearing, or during the case to explain the proceedings to the young
person. Proceedings are conducted in a formal, intimidating environment, in language often
incomprehensible by a young person whose education has in many cases been disrupted.
Any procedural adjustments are introduced not as a matter of policy based on what would be
necessary to ensure an effective fair trial, but on an ad-hoc basis and at the sole discretion of
the presiding judge. Furthermore, the judge is often hampered by a system which not only
gives little consideration to the unique position of young people, but frequently operates to
their detriment.’

This inadequate level of substantive procedural adjustments to allow for the age and
maturity of the young accused is probably due to the lack of formal recognition afforded to
his or her needs. Apart from the Charter itself, no legislation exists in Victoria to safeguard
the needs and rights of young people in a courtroom, with the result that there is very little
awareness of this issue among judges, counsel and other court staff.

In TY’s case, despite Justice Bell’s awareness of his immaturity, little else was done to
meet his needs because little else could be done. The Crimes (Criminal Trials) Act 1999

® In the Trial Division of the Supreme Court, judges may choose whether or not to wig, and counsel will usually

take their cue from the presiding judge.
This is not to say that individual judges do not believe that offenders should be treated differently because of
their age and immaturity.

7
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gives the court power to determine questions of law or procedure at directions hearings
(Crimes (Criminal Trials) Act 1999 (Vic) s5(5)(b)), but no reference is made anywhere to
procedures that should be followed when children or young persons are to be tried. The
Supreme Court Act 1986 allows the court to wholly or partially close proceedings or to
restrict attendance if this would distress or embarrass the complainant or a witness (Supreme
Court Act 1986 (Vic) s18, 19(e), 19(f)). However, no mention is made of the accused. There
are no policy guidelines or directions that advise judges how to modify procedures should
they find themselves presiding over the trial of a teenager, and these types of cases are not
specifically allocated to judges experienced in children’s matters (Bell 2007). It was pure
chance that Justice Bell presided over the cases of another young person and a young adult
in Director of Public Prosecutions v TT and Director of Public Prosecutions v Prasoeur
within a similar period.

This absence of protection and recognition of the needs of a young person not only
breaches the relevant provisions of the Charter, but is inconsistent with the strict procedures
required to be observed during the investigative process. For example, an independent
person must be present when the police are interviewing a young person (Director of Public
Prosecutions v Toomalatai), and several restrictions apply to the fingerprinting of children
(Crimes Act 1958 (Vic) s464K, 464L). The situation is also in direct contrast to the
substantive criminal law, which continually recognises the difference in capacity between
children and adults. For example, the doctrine of doli incapax requires the prosecution to
prove that the accused knew the action was wrong, as opposed to merely ‘naughty or
mischievous,” if he or she is between ten and 14 years old (C (A minor) v DPP). The
‘reasonable person’ in negligent manslaughter has been held to be a reasonable child of a
similar age, if the accused is a young person (Director of Public Prosecutions v TY (No 2)).
If convicted, the age of a young person is also considered during their sentencing
(Bartholomew 1999).

Yet it is inconceivable that this broad recognition of the unique needs of young people
does not extend to the environment where it is perhaps most necessary: the courtroom in
which they are brought to account for the most serious of crimes, which more often than not
involve the death of another human being. While the experience of TY in foregoing
breakfast and waiting to give evidence may be uncommon, it does illustrate that young
people can find it difficult to participate in their own trials for a range of reasons, from
physical hunger and discomfort to intimidation and nervousness.

The issue becomes even mare pressing when one considers that the experience of TY is
not entirely unique: young people are tried in the Supreme Court more frequently than most
of us imagine. In 1999, Terry Bartholomew of Deakin University closely examined the
cases of 18 young people whose cases were heard in the Supreme Court between 1990 and
1999 (at 5). Most were tried for murder or manslaughter (at 9). Only one was female, and all
were between the ages of 13 and 16, although the court had in the past heard cases where the
offenders were as young as 11 (at 4, 6). Many had only completed schooling, which was
often disrupted, up to Year Nine and most possessed a low to average 1Q (Bartholomew
1999:6). Fifty per cent of the young people had been victims of physical, sexual or
psychological abuse, and many came from backgrounds of family conflict (Bartholomew
1999:5). Seventy per cent had prior convictions, half of which were for violent crimes
(Bartholomew 1999:5). Bartholomew noted that the Supreme Court heard an average of two
such cases each year (1999:4). Whether this figure is still accurate could not be determined,
although it is worth noting that in the years 2004-2005 and 2005-2006, Victoria Police
processed 18 alleged juvenile offenders for homicide (Victoria Police 2007). These figures
demonstrate that the presence and therefore treatment of young people in the Supreme Court
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and uniforms worn by police and security staff (at Chapter Ill). The practice directions,
which had not come into force at the time of SC v United Kingdom, were nevertheless
approved in that case, where the court noted that SC’s trial had complied with them (at

[25]).

In the circumstances, it is advisable that the similar provisions are enacted to apply to the
Victorian Supreme Court, whether in the form of practice directions, or legislative
amendments to the Crimes (Criminal Trials) Act 1999 or the Supreme Court Act 1986.
However, it should be noted that even compliance with the United Kingdom directions did
not prevent SC’s trial being deemed unfair, and it is for this reason that the Victorian
provisions should be extended to include matters not dealt with by the United Kingdom
directions. For example, the new provisions should consider the physical elements of the
courtroom, and whether such an environment is appropriate. It may be advisable for the
Supreme Court to sit in the less-intimidating County Court in cases involving young people,
or at least those below a certain age. The Supreme Court has sat in the County Court several
times in recent years due to superior security facilities (e.g. R v Williams; R v Goussis).
Consequently, it should not be very difficult to do the same for cases involving young
people.

Another key factor in ensuring compliance with the Charter is the raising of awareness
about it among the judiciary and other actors within the criminal justice system, such as
counsel and court staff. The United Nations General Committee on the Rights of the Child
suggests that ‘the key’ to implementing a fair trial is the quality of the people involved, and
states that ongoing training is crucial to this (Committee on the Rights of the Child
2007:10). The current lack of procedures in the Victorian system suggests a considerable
lack of awareness about the needs of young people. It would therefore be advisable for the
Victorian rules to implement training for the professionals involved, or at least for several
judges to be selected to preside over cases involving young people. At the very least, policy
guidelines, perhaps in the style of those drafted for lawyers acting in the Children’s Court by
Louise Akenson (1999) should be made available to inform Supreme Court judges and
practitioners about their obligations under the Charter.

Most importantly, young people should be part of this process. An exercise in protecting
the rights of young people and ensuring their comprehension of the criminal justice system
is likely to be futile if they are not consulted. Before decisions are made with regard to new
procedures, young people who have been through the process should have the opportunity to
comment about their experiences, perhaps using a similar method to that employed by the
Australian Law Reform Commission in its 1997 report, Seen and Heard: Priority for
Children in the Legal Process (at [1.9]). Input should also be sought from judges who have
presided over cases involving young people, lawyers who have represented them, and other
members of the community, including youth workers and psychologists. This is likely to be
a time-consuming process, but that should not prevent it being one of the primary aims of
the Supreme Court in implementing the Charter.

Of course, modifying the Supreme Court procedures — and years of tradition — will not be
without challenges. It would not be difficult to implement measures such as the
accompaniment of the accused by a support person, a tour of the court prior to the
proceedings (Bell 2007) or a handbook explaining how best to conduct trials concerning
young people. However, others, particularly if the physical layout of the courtroom is to be
altered, will be more time-consuming and resource intensive. The process is made even
more challenging by the vague provisions in the Charter that state that the rights may be
overruled, and the fact that its future interpretation, despite the predictions made in this
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article, is not certain. It will also be necessary to change attitudes, countering any negative
responses from those who believe that young people who end up in the Supreme Court do
not deserve what they see as special consideration with the reminder that everyone has the
right to a fair trial.

It should also be acknowledged that the rights under the Victorian Charter are not
absolute and nor should they be. They must be subject to other rights, and balanced against
reasonable public interests (Hulls 2007:1290; Charter of Human Rights and Responsibilities
Act 2006 (Vic) s7). Procedures that take into account the maturity, capacity and special
needs of young people will need to be balanced against the gravity of the offence and the
offender’s circumstances, as well as the needs of the victim and society (United Nations
1985:[5], [17]). The procedures should be balanced against the rights and needs of other
interested parties, such as the victim who deserves to see the offender being appropriately
dealt with, and the public whose values have dictated that the actions for which the offender
is being tried merit extreme castigation. The ECHR cases however, illustrate that this can be
done, with the result that the young person’s rights can still be protected. The fact that it will
be a challenge to develop procedures which impart an appropriate degree of gravity and
formality but nevertheless permit the offender to understand the full ramifications of the
offence they are alleged to have committed should not in any way diminish the importance
of such a process.

Conclusion

There is little point in having a Charter if its rights are not protected and upheld in a
practical sense. The challenge Victoria faces now is to implement the Charter and ensure
compliance with it on a daily basis. Now that it has come into effect, it is imperative that the
Supreme Court, and indeed, all other public authorities in Victoria (Charter of Human
Rights and Responsibilities Act 2006 (Vic) s4) ensure that their procedures comply with the
rights therein.

Although the rights to a fair trial and age-appropriate procedures have not yet been tested
and therefore remain somewhat indefinite, international law sources have given some
indication as to the likelihood of their contents. The right to a fair trial is likely to
encompass both the ability of the young person to participate in the trial, and the protection
of their privacy. The right to age-appropriate procedures is likely to require the Supreme
Court to introduce a range of procedural modifications, some of which may take some time
to implement.

To continue to ignore the Charter would also likely subject Victoria to some
embarrassment, both domestically and internationally. The Charter has cast Victoria as a
major actor on the human rights stage in Australia and overseas, and it is likely that other
jurisdictions will look to Victoria in the future, as some of them have in the past, for
guidance in this area (Tasmanian Law Reform Institute 2007; Consultation Committee for
the Proposed WA Human Rights Act 2007). Should Australia align itself with other
common law jurisdictions and develop a bill of rights in the future, it is almost certain that
Victoria’s experiences will be considered as part of any consultation process.

Ensuring compliance with the Charter by modifying Supreme Court procedures as
suggested above will promote consistency in the way young people are treated by the wider
criminal justice system. It will promote awareness within the community of the specific
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Human Rights Bill 2007 (WA)
New Zealand Bill of Rights Act 1990 (NZ2)
Supreme Court Act 1986 (Vic)
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Designing Effective Training
Programs for Investigative
Interviewers of Childrent

Martine B. Powell

Abstract

‘Best-practice’ guidelines for conducting investigative interviews with children are well
established in the literature, yet few investigative interviewers actually adhere to such
guidelines in the field. One of the problems is that little discussion has focused on how
such guidelines are learned and sustained by professionals. To address this concern, the
current article reviews the key elements of interview training programs that are known to
promote competent interviewing. These elements include: (i) the establishment of key
principles or beliefs that underpin effective interviewing, (ii) the adoption of an interview
framework that maximises narrative detail, (iii) clear instruction in relation to the
application of the interview framework, (iv) effective ongoing practice, (v) expert
feedback and (vi) regular evaluation of interviewer performance. A description and
justification of each element is provided, followed by broad recommendations regarding
how these elements can be implemented by police and human service organisations in a
cost-effective manner.

Introduction

In cases of suspected child abuse, children are usually crucial witnesses (McGough 1994).
To ensure that the evidence obtained from child abuse witnesses is both accurate and
admissible in court, investigative interviewers require specialised skills in forensic
interviewing. Decades of controlled research in both field and laboratory settings has
resulted in clear international consensus regarding the most effective way of eliciting
reliable and detailed statements from children (see Poole & Lamb 1998; Powell et al 2005
for review). The central aim of all investigative interview protocols is to obtain a
comprehensive narrative account of the alleged offence, with as little specific prompting as
possible from the interviewer (Poole & Lamb 1998; Wilson & Powell 2001). Unfortunately,
however, most professionals do not adhere to this approach when interviewing children.
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Instead, investigative interviewers mostly ask specific questions, which risk contaminating
the child’s account (see Powell et al 2005 for review).

In most jurisdictions, professionals are not permitted to conduct interviews with child
witnesses for investigative or evidential purposes until they have completed a training
course in investigative interviewing of children. The global incompetence of investigative
interviewers, therefore, should be conceptualised as inadequacy of training, rather than
complete lack of engagement in training per se. Until recently the limitations of
investigative interviewer training courses were not well identified. Most of the research had
merely documented the ineffectiveness of specific training programs by measuring
interviewers’ adherence to best-practice guidelines pre-and post-training (Lamb, Sternberg,
Orbach, Esplin et al 2002; Lamb, Sternberg, Orbach, Hershkowitz et al 2002; Orbach et al
2000; Sternberg et al 1999; Sternberg et al 1997; Sternberg et al 2001) as opposed to
directly examining the particular barriers to implementing ‘best-practice’ interview
guidelines. Further, while concerns have been raised about the quality of investigative
interviewer training, criticisms have usually arisen within the context of broad evaluations
of the usefulness of electronically recorded evidence (Clarke & Milne 2001; Davies et al
1995; McConachy 2002) or research projects examining the benefit of isolated training
techniques (e.g., Powell, Fisher et al 2008; in press). Thus, descriptions of how training
courses should be delivered have not typically been provided.

To address the urgent need for practical guidance in this area, the current article describes
the key features of investigative interviewer training programs known to promote and
sustain competent interviewers. This article draws primarily on recent research specifically
related to this issue, as well as the author’s longstanding practical experience as a trainer and
the large body of literature regarding the development of complex skills in other domains.
Overall, six essential elements of training programs are identified and discussed in this
review. These elements include: (i) the establishment of key principles or beliefs that
underpin effective interviewing, (ii) the adoption of an interview framework that maximises
narrative detail, (iii) clear instruction in relation to the application of the interview
framework, (iv) effective ongoing practice, (v) expert feedback and (vi) regular evaluation
of interviewer performance. A description and justification of each element is provided,
followed by broad recommendations regarding how these elements can be implemented by
police and human service organisations in a cost-effective manner.

The Establishment of Key Principles or Beliefs that Underpin
Effective Interviewing

A major challenge for trainers in investigative interviewing (as with any practical skill) is to
facilitate students’ learning in a manner that will positively impact students’ behaviour or
performance in the field. To have any practical benefit, courses need to be practical in focus.
In other words, courses need to teach trainee interviewers exactly what they need to achieve,
how they will achieve it, and the reason why they need to adopt the particular skills being
taught. An underlying philosophy or set of beliefs that is compatible with best-practice
interview guidelines is also critical for long-term retention of information and for motivating
participants to engage in effortful learning (Ericsson et al 1993; Macaulay & Cree 1999).
Indeed, investigative interviewers’ lack of awareness of their role within the interview
context has been shown to be a major barrier inhibiting transfer of learning from the
classroom to the workplace (Wright & Powell 2006, 2007; Wright et al 2007).
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Core beliefs that underpin adherence to best-practice interviewing evolve over time as
interview models become more refined. One broad shift in the past few years relates to the
precise impact of open-ended questions (i.e., those questions that encourage elaborate
responses without dictating what specific information is required). Over a decade ago, most
experts perceived that children’s responses to open-ended questions (while accurate) were
scant in detail, and that additional support via specific or closed questions and physical
cues/props was usually needed to elicit detailed accounts (e.g., Dent & Stephenson 1979;
Goodman & Reed 1986; Powell & Thomson 1994). Recent research indicates that this is not
so (e.g., Lamb et al 2003; Orbach & Lamb 2007). Although children’s initial responses to
free recall or open-ended prompts may be brief and lacking in detail, gentle persistence with
open-ended questions (particularly those that use children’s utterances as cues for further
information) can often result in extensive or contextually elaborate accounts, even among
very young children (e.g., four years of age).

To identify and instil appropriate beliefs or principles that underpin effective
interviewing, trainers not only require up-to-date knowledge of the scientific literature
related to children’s testimony, they also require up-to-date knowledge of human learning
processes. The educational psychology literature shows that the acquisition of new beliefs
and knowledge is a highly complex, constructive, and cumulative process (Shuell 1990).
Meaningful learning that will be retained in the long-term requires several elements
including: active engagement in the learning process, repeated exposure to material in varied
contexts, and conceptual embedding of the information within real life examples related to
one’s own practice (Conway et al 1997; Herbert & Burt 2004; Shuell 1990). Applying these
elements is a drawn out process, thus trainers must be highly selective regarding the content
that is taught in their courses. Courses that try to cover too much material risk leaving
trainees confused and remembering very little (Fisher & Geiselman 1992). It would be far
more effective for trainers to select a few key concepts that are critical for the acquisition of
practical interviewing skills and to ensure that these are consolidated, rather than to try to
cover all relevant material in a single course.

One priority at the commencement of interviewer training courses should be to identify
and dispute any core beliefs of trainee interviewers that are incompatible with the scientific
literature on interviewing. Although beliefs vary among individuals, three myths are
common, which are destructive because they undermine the critical role of open-ended
questions and the fact that extensive training is needed to ensure that these questions are
learned and sustained. First, many professionals believe that personal attributes or
background factors related to the individual interviewer are associated with adoption of
best-practice interviewing guidelines (Wright & Powell 2007). Although a wide range of
personal and background factors related to the interviewer has been explored (e.g.,
experience in interviewing, knowledge of child development or law, job rank or status,
gender), the only factor currently shown to contribute to the variance in individual
interviewers’ adherence to best-practice interview technique is training that adheres to the
elements outlined in this paper (Lamb & Garretson 2003; Lamb, Sternberg, Orbach, Esplin
et al 2002; Lamb, Sternberg, Orbach, Hershkowitz et al 2002; Powell et al 2005; Smith et al
in press; Sternberg et al 2001; Warren et al 1999).

Research in this area is still in its infancy. With further refinement of performance measures and global
improvements in interviewer competency, personal or background attributes that facilitate or moderate training
outcomes may be identified. However, the current findings are robust and clearly indicate that quality of
training is the over-riding variable.
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Second, many investigative interviewers falsely believe that the credibility (believability)
of a witness statement is associated with statement accuracy (Poole & Lindsay 1998) and
that potential contamination of a child witnesses’ account is determined predominantly by
the presence of leading questions (i.e., questions that presume or suggest details that have
not been previously mentioned by the child; Wright & Powell 2007; Wright et al 2007). In
contrast, research has shown that children can provide quite convincing but entirely false
accounts of events, even events involving their own bodies (Ceci, Crotteau-Huffman et al
1994; Ceci, Loftus et al 1994; Quas et al 1999), and that children’s accounts can be shaped
to confirm interviewers’ inaccurate beliefs in a variety of ways. These include: using
repeated suggestions, peer pressure, selective reinforcement of responses, invitations to
speculate and providing highly specific contextual cues (Bruck et al 2002; Ceci & Bruck
1995; Erdmann et al 2004; Ghetti & Alexander 2004; Hughes-Scholes & Powell in press;
Pezdek & Hodge 1999; Powell 2000).

Third, professionals often overestimate the value of auxiliary interview techniques (e.g.,
ground rule instructions, developmental and competency assessments, cues and props) in
minimising errors or misunderstandings and in overcoming ‘emotional’ inhibitions to
truthful reporting. The reality is that when children misreport events or they withhold
information it is usually due to the nature of the questions asked (Agnew & Powell 2004;
Bala et al 2000; Ceci et al 2002; Ellis et al 2003; Poole & Lamb 1998; Powell et al 2000;
Powell et al 2002). Further, extensive use of warnings (Nesbit & Markham 1999; Righarts
2007) or drawings (Brown et al 2007) has been shown in some contexts to impede desirable
interview outcome.

The Adoption of an Interview Framework that Maximises Narrative
Detail

The aim of any investigative interview is to elicit the most accurate, detailed and complete
account of an event or situation, in a manner that minimises unnecessary stress or
discomfort of the interviewee (Poole & Lamb 1998; Wilson & Powell 2001). As mentioned
previously, the best way to achieve this goal is to elicit as much information as possible via
open-ended questions, and to conduct the interview in a supportive distraction-free
environment where the interviewer’s questions and behaviour emphasise the witness’s
capabilities and role as informant (Orbach et al 2000; Poole & Lamb 1998; Milne & Bull
1999; Wilson & Powell 2001). Ideal questions (irrespective of whether they are open-ended)
are those that: are non-leading, allow flexibility in the response, are simply phrased and
target concepts that are appropriate for the developmental level of the interviewee (Graffam
Walker 1999; Powell & Snow 2007a). Ideal behaviours are those that: show the witness that
(s)he is being heard, understood and not judged, show faith in the witness’s ability to
competently communicate and are accepting of any response — even ‘don’t know’ (Agnew
et al 2006; Wilson & Powell 2001).

To assist interviewers in eliciting reliable and detailed statements during investigations of
abuse, interview protocols have been developed to target particular interviewee groups. For
example, the Cognitive Interview was developed mainly for interviewing cooperative adults
and Conversation Management was designed for use with hostile witnesses or suspects.?

2 Without substantial modification, these protocols are generally considered unsuitable for children (Fisher &

McCauley 1995; Geiselman 1999). The PEACE interview model and accompanying training program,
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Two prominent protocols developed specifically for use with child witnesses (i.e., 3- and 18
years of age)® include Achieving Best Evidence in Criminal Proceedings (Home Office
2007) and the National Institute of Child Health and Human Development (NICHD)
Protocol (Sternberg et al 2002). Achieving Best Evidence is used throughout the UK,
whereas the NICHD protocol (in its entirety) is used mostly in the US, Israel and Europe. In
Australia, police and human service organisations have tended to develop their own
protocols which represent a hybrid of different protocols. For example ‘The Tri-partite
interview’ technique used in Victoria and the ‘Four Phased Interview Technique’ used in
Western Australia are adaptations of the UK model (a phased approach) yet they also
feature a preliminary interview about an innocuous event modelled on the NICHD
interview. Further, the Tri-partite interview consists of strategies dictated by Powell for
eliciting a disclosure of abuse (see Powell 2005; Powell & Snow 2007b).

Irrespective of their features, however, all child interview protocols share several core
elements since they have evolved from the same underlying principles of memory and social
cognition that have been articulated in the literature. Each model includes: (a) an initial
greeting, (b) a brief rapport-building period and establishing the proper social role for the
witness, (c) introducing the topic of concern, (e) eliciting a narrative account of the entire
crime event, (f) more focused or specific questions regarding critical details not previously
provided and (g) closure of the interview in a way that promotes further communication.
Importantly, the interview protocols merely dictate an ‘ideal approach’ and flexibility on the
part of the interviewer is required when administering them. For example, while specific
questions should ideally be postponed until later in an interview, specific and even leading
questions may (in certain contexts) be appropriate to establish what offence occurred prior
to seeking a narrative account of the offence. In some cases (i.e., where the child has good
language skills, good memory of the offence, and few inhibitions to reporting), no focused
or specific questions may be warranted in the interview at all.

Rather than emphasising adherence to an interview protocol as the goal of investigative
interviewers, trainers should define a good interview as one where the interviewer has
facilitated the voice of the child in a way that enables the child to accurately describe his or
her experiences and the nature of the criminality alleged. A frequent, legitimate complaint of
legal professionals and interviewing experts is that interviewers become too ‘focused and
lost in the minutiae’ without realising that the elements needed to support the charges are
often contained within the child’s ‘story’, which is impeded by numerous questions (Davis
et al 1999; Guadagno & Powell in press; Guadagno et al 2006; Wright & Powell 2007). An
account which adheres to a story framework facilitates comprehension of the listener by
including elements such as the setting, the initiating and central actions, motivations and
goals, internal responses and consequences in a manner that enables the relationships
between events and actors to be clearly labelled (Murfett et al 2008; Snow et al 2008;
Westcott & Kynan 2004). Although research is still refining which questions promote the
elicitation of various story elements, we know that open-ended questions play a critical role,
particularly broad open-ended questions and those that focus the account on ‘what
happened’” as opposed to eliciting descriptive details (Snow et al 2008; Powell & Snow
2007a).

developed in the UK (see Clarke & Milne 2001) incorporates the use of either Conversation Management or
the Cognitive Interview, thus this model is generally not referred to in the child interview literature.

Interview protocols for use with children are also generally suitable for other vulnerable witnesses such as
persons with an intellectual disability and persons from cultural minority groups.
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Another recent area of research that will probably drive future reform of interview
protocols is interviewing about repeated abuse. This is such a crucial area because most
child abuse offences are usually repeated and one major difficulty in prosecuting such cases
is lack of particularising details (Guadagno et al 2006; Podirsky v R 1990; S v R 1989).
Further, with repeated offences there is a high risk of intrusion of details from other
incidents or offences into the target incident or offence that is being recalled (Roberts &
Powell 2001). Preliminary research in this area has led to several recommendations for
minimising intrusion errors including: using broad open-ended questions, avoiding
presumptions about the timing of events, conducting the interview as soon as possible and
exhausting accounts of several occurrences or offences (one at a time) before eliciting
generic (typical) recall (Powell et al 2007). Researchers are now focusing their attention on
identifying different types of memory practice that may facilitate the discrimination and
labelling of distinct experiences of abuse (Brubacher et al 2008; Powell & Thomson 2003;
Roberts & Powell 2003).

Clear Instruction in Relation to the Application of the Interview
Framework

Having a general interview guide or framework does not necessarily imply that interviewers
can conduct an interview in a manner that would be viewed favourably by experts in
interview technique. Trainee interviewers must also have the tools (i.e., effective questions)
to apply the framework. Such tools need to be learned because they are not habitually used
in English speaking cultures (Powell 2002).

In recognition of the immense difficulty trainee interviewers have in applying general
interview guidelines, some expert trainers have become prescriptive in their approach,
providing key phrases, common question stems and sequences of questions to use at various
stages through the interview (Powell 2003; Powell & Snow 2007b; Sternberg et al 2001).
Further, some experts have become more refined in their classification of open-ended
questions (Powell & Snow 2007a). The danger of not providing a partially ‘scripted’
protocol is that there is considerable scope for trainee interviewers to re-interpret the
interview model to fit with the tools or questions that come naturally to them (i.e., specific
‘who’, ‘what’, ‘when’, ‘where’, ‘how’ questions; Wright & Powell 2006). For example, a
common misinterpretation is that the narrative account (which should form the major
component of the interview) is perceived to be a relatively brief component of the interview
(Wright & Powell 2006). In particular, once the witness has responded to the initial question
(“Tell me everything that happened from beginning to end”), interviewers often interpret
their role as being to “drill down’ or ‘flesh out’ parts of the initial account using specific
questions.

As explained earlier, poor use of open-ended questions to expand the narrative account is
due (in part) to misconceptions about the value of such questions. The use of the terms
‘phases’ or ‘stages’ in interview models may possibly compound this misconception
because the words imply that questions inevitably become more specific or focused as the
interview progresses and that the narrative account represents a discrete phase of the
interview. This is no longer perceived by experts to be so (Lamb et al 2003; Powell & Snow
2007a, 2007b). For a small proportion of witnesses adherence to open-ended questions may
not be possible. However, in the majority of field interviews described in evaluation studies,
the witness appeared willing and able to give extensive narrative detail about their
experiences, but their ability to do so was severely restricted by under use of open-ended
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questions (see Powell et al 2005 for review). Experts now recommend that the majority of
detail obtained in an investigative interview should be preceded by open-ended questions.

In addition to the provision of a structured or partially ‘scripted’ protocol,
misconceptions of the interview process can be minimised during training courses in four
ways. First, they can be minimised by emphasising the practical implications arising from
material presented in the course. There is little point in relaying information or theories
about child development and the nature of sexual assault unless clear, precise and
empirically validated recommendations can be drawn about how hurdles or limitations
arising in the interview can be overcome. If the information relayed has no practical benefit
or meaning, it is likely to be quickly forgotten or will be merely retained in memory as
isolated facts (Herbert & Burt 2004). The onus for drawing practical implications must be
placed on the expert instructor rather than trainee interviewers. If trainee interviewers have
limited prior experience and knowledge in applying interview technique, there would be
minimal value in conducting group brainstorming exercises in order to generate
recommendations about how specific challenges can be overcome.

Second, misinterpretations of the interview process are minimised when trainee
interviewers are given clear exemplars of best practice illustrating how various principles
can be applied. Exemplars of best-practice can be provided in many forms (e.g., actual
interview transcripts, simulated role-playing exercises, films). Training videos or DVDs
(including actual or simulated interviews) have proven particularly beneficial in facilitating
the acquisition of practical skills compared to learning relayed via verbal instruction only
(Arnspiger 1933; Bashman & Treadwell 1995; Berger 1970; Walter 1975). Viewing an
entire interview first-hand helps trainee interviewers to see how the various skills or
elements of an interview model are interconnected, and it can help shape realistic
expectations of the job (Davies, Marshall et al 1998). A single interview, however, cannot
capture all the common hurdles or ‘pot holes’ that arise in interviews with children.
Expertise in interviewing (as with any professional skill) arises from the development of
highly complex mental representations of numerous and varied experiences where
challenges in skill mastery have been successfully overcome (Herbert & Burt 2004).

Third, misinterpretations about how to apply interview protocols are minimised when
terminology for various questions is consistent within the training program and with
prominent guides in the area. In the child eyewitness arena, classification of questions is
quite distinct from those used in the adult interviewing area (e.g., Fisher & Geiselman 1992;
Milne & Bull 1999). In relation to adult interviewing, questions are generally classified as
being open or closed depending on whether they were designed to elicit an elaborate
response. In contrast, prominent child interview guides (e.g., Poole & Lamb 1998; Wilson &
Powell 2001) classify questions according to two dimensions: the degree of elaboration and
the degree to which they dictate what specific information needs to be recalled. Thus
questions tend to be classified by child interview experts as open-ended or specific, with the
latter category including closed questions (e.g., questions that elicit a one or two word
response) as well as cued-recall questions that focus on what specific detail needs to be
recalled (e.g., Who, What, When, Where, How questions). The need for this multi-
dimensional definition of open-ended questions has arisen from the recognition that children
are more suggestible than adults and they often attempt to answer highly focused questions
even when they have no recollection of the detail requested (Waterman et al 2000, 2001).
While some child interview guides (e.g., Wakefield 2006) define open-ended questions as
‘Wh* questions (e.g., questions starting with ‘Who’, ‘When’), it is unlikely that such
questions would elicit narrative accounts from children.
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Finally, elaborate understanding of interview frameworks arises from experience
applying the models within controlled settings where performance can be carefully
monitored by an expert (Powell et al 2005; Stevenson et al 1992). Indeed, it is often not until
trainee interviewers try to put the skills into practice that their limitations can be perceived
and appropriate forms of remedial intervention determined (Powell & Guadagno in press).
This issue is expanded on in the next section of this article.

Effective Ongoing Practice

Ongoing practice plays a critical role in the mastery of complex skills across all professional
domains (Donovan & Radosevich 1999; Ericsson et al 1993; Helsen et al 1998; Hodges &
Starkes 1996). In relation to interviewing child witnesses, the role of practice has been
demonstrated by tracking an increase in investigative interviewers’ use of open-ended
questions (and the later introduction of specific questions) with the adoption of this element
and a decline in performance following a period of time (e.g., 12 weeks) when no practice
(in addition to the interviewers’ usual workplace duties) has been maintained (Lamb,
Sternberg, Orbach, Esplin et al 2002; Lamb, Sternberg, Orbach, Hershowitz et al 2002;
Orbach et al 2000; Sternberg et al 2001; Powell, Fisher et al in press; Smith et al in press).*
The important role of practice is recognised by both experts and trainee interviewers. In
qualitative interviews where interviewers have been asked to relay how their training could
have been improved, the need for more practice was one of the most commonly cited
suggestions (Aarons et al 2004; Clarke & Milne 2001; Guadagno et al 2006; McConachy
2002; Powell & Wright in press; Schollum et al 2006; Wright & Powell 2007; Wright et al
2006; Wright et al 2007).

To be most effective, practice needs to be spaced (interspersed with rest intervals) and
maintained over a long period of time (Donovan & Radosevich 1999). It cannot be confined
to a two or three week training course. Further, practice tasks need to target specific goals
and be tailored to an individual’s ability level. Stimuli (e.g., silence, lack of specific detail,
irrelevant or ambiguous responses) that would normally provoke an inappropriate question
from the particular interviewer in the field must be included in the task. In other words,
when practising a skill, one learns what to do by making errors and correcting them, as well
as by making the correct responses themselves (McGeogh 1947). This is one advantage of
using actors to play the role of the child in simulated training exercises. Trained actors can
adapt their performance to the ability level of the interviewer and can respond to questions
in a way that is reminiscent of the challenges that interviewers encounter in the workplace
with different interviewee groups (Powell, Fisher et al in press; Powell & Wright in press).
While the use of trained actors is more costly than using fellow trainee interviewers (i.e.,
training of these actors must be monitored and can take up to 20 hours), the benefit of this
investment has been demonstrated well after the training course has been completed
(Powell, Fisher et al in press).

One of the limitations of prior evaluation research is that critiques have focused almost
solely on interviewers’ poor choice of specific questions, given the prevalence of these
within interviews. As interviewers start to use more open-ended questions, more detailed
critiques will emerge regarding the limitations of these latter questions. For example, Powell
and Guadagno (in press) identified several limitations in the use of open-ended questions

* In most prior studies, practice was combined with feedback and instruction, however its benefit in isolation of

other training elements has been demonstrated (Powell, Fisher et al 2008).
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among interviewers who had undergone an intensive course in open-ended question usage.
Common problems included: inviting free-narrative recall without establishing what event
occurred, asking for descriptive information such as what a person looked like prior to
establishing what actually happened, using phrases that discourage elaborate responses,
using a limited range of open-ended questions, including repetitive, unnecessarily wordy
questions and vocabulary and concepts that were inappropriate for the child’s developmental
capacity. Importantly, these problems were not limited to those interviewers who used a low
frequency of open-ended questions.

Identification of individual interviewers’ particular limitations when using open-ended
questions is essential for the design of fine-tuned remedial strategies in interview technique.
For example, interviewers who abandon open-ended questions early would probably benefit
from practice with adult respondents who can behaviourally reinforce the use of open-ended
questions (Powell, Fisher et al in press). For those interviewers who use open-ended
questions but the range and structure of the questions are limited, practice may be needed in
the rote learning of different question stems (Powell & Wright in press). For those trainee
interviewers who persist with leading questions, or use vocabulary or concepts that are too
advanced for the child, practice tasks could be established where children recall innocuous
videotaped events that were staged at their school. The advantage of this latter technique is
that interviewers can later observe first hand (by comparing the children’s responses to the
actual event) the detrimental effect of poorly phrased questions (Powell 2002). Interviewers
who are highly susceptible to preconceived ideas about what occurred may also benefit from
engaging in strategies designed to assist in overcoming errors and biases in thinking (Gibbs
& Gambrill 1996; Poole & Lamb 1998).

Expert Feedback

Although interviewing performance has been shown to improve (in some circumstances)
with practice alone (Powell, Fisher et al in press; Powell, Fisher et al 2008), performance is
clearly maximised when practice is combined with expert feedback (Powell, Fisher et al
2008). The importance of feedback is twofold. First, when it is accurate, feedback assists in
narrowing the gap between professionals’ subjective appraisals of their (or other
professionals’) abilities and actual performance (as measured against best-practice interview
models). For example, investigators trained by Fisher and Geiselman (1992) claimed that
they rarely interrupted eyewitnesses but were surprised when recordings of their interviews
indicated otherwise. In a study by Berliner and Lieb (2001) interviewers rated their
interviews more positively than experts. Further, Wright et al (2007) demonstrated a
negligible relationship between interviewers’ appraisals of, and actual performance, in
relation to use of open-ended questions. Thus without expert feedback, interviewers have no
way of knowing whether they have achieved the goals specified by best-practice interview
guidelines.

Second, feedback is a form of positive educational intervention when it focuses on the
task per se (as opposed to being perceived as a personal attack on the individual) and it
elaborates on why certain questions are problematic and assists the interviewer in generating
alternative questions or behaviours (Kluger & DeNisi 1996). For example, Lamb, Sternberg,
Orbach, Esplin et al (2002), Lamb, Sternberg, Orbach, Hershkowitz et al (2002), and
Powell, Fisher et al (2008) demonstrated the long term benefits of line-by-line feedback
administered by an expert for improving trainee interviewers’ adherence to, and
understanding of, best-practice interview technique. One of the most effective forms of
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feedback demonstrated to date is that where trainee interviewers are stopped at various
stages in the simulated interviews so that an expert instructor can immediately identify a
problem, assist in generating alternative questions and prevent errors from being further
rehearsed (Powell, Fisher et al 2008).

Research in relation to the benefits of feedback, however, is still in its infancy. As with
practice, the precise combination and number of feedback opportunities needed to produce
optimal benefits can not yet be specified. The importance of further research in this area is
highlighted by a meta-analysis of 3,000 papers examining the effect of feedback
interventions on performance (across all domains). This meta-analysis showed that in over a
third of all instances, performance declined as a result of feedback® (Kluger & DeNisi
1996). Thus it is possible that feedback currently provided in training courses on
interviewing, or feedback provided to interviewers by legal professionals may well be
contributing to the poor quality statements elicited from child witnesses. As emphasised in
previous papers (e.g., Powell 2005; Powell, Wright et al in press), collaboration between
investigative interviewers and legal professionals is crucial, particularly in those
jurisdictions where the investigative interviews can be used as witnesses’ evidence-in-chief.
However, unless feedback is delivered in a way that promotes active learning and recognises
the boundaries of professionals’ expertise in interview technique (i.e., those professionals
giving and receiving feedback), the quality of witness statements is unlikely to improve.

Regular Evaluation of Interviewer Performance

The final essential component of training courses in the area of investigative interviewing of
children is quality control evaluation. Without testing samples of performance output using
objective measures, it cannot be concluded that the training has had a positive impact on
interviewer performance. Trainees’ perceptions of the effectiveness of courses or their
knowledge of best-practice interviewing are not useful indicators of course effectiveness
because there is no significant relationship between these factors and adherence to best-
practice guidelines (Warren et al 1999; Wright et al 2007). Further, given that the impact of
training interventions in most prior research has been short lived, trainee interviewer
performance needs to be measured prior to, immediately after and well after the completion
of the course, and if mock (simulated) interview paradigms are used, it needs to be
established that they produce measures of performance that are generalisable to the field
context (Gregory 2004).

Eliciting measures of interviewer performance has widespread benefits, not merely for
refining and evaluating training procedures. On an organisational level, indicators of
individual interviewers’ performance is necessary for: effective selection and monitoring of
individual interviewers, identifying training needs, assigning workloads, predicting case
outcomes and benchmarking organisation capabilities (Powell, Wright et al in press). Thus
trainers and organisations would benefit from the establishment of a quick, formal test (i.e.,
interview paradigm with objective scoring criteria) that can be reliably used to assess
performance in the workplace. Standardised measures with good predictive validity are
available for assessing interviewee’s ability to provide accurate and detailed accounts of
offences (e.g., Gudjonsson 1987; Scullin & Ceci 2001) and they are available for testing the
competency of interviewers in other professional domains such as telemarketing,
motivational interviewing, medical interviewing or hostage negotiation (Pierson et al 2007,

®  Overall, the results suggested that feedback effectiveness ‘decreases as attention moves up the hierarchy closer

to the self and away from the task’ (Kluger & DeNisi 1996:254).
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Pratt et al 2007; Squires et al 1991; Van Hasselt et al 2005). However, there is currently no
empirically validated tool for assessing investigative interviewer capability. Criminal justice
outcomes are not reliable measures of interviewer competency because they are subject to a
variety of factors beyond the interviewer’s skill in asking questions (e.g., degree of
corroborative evidence; Davis et al 1999). Likewise interviews with actual witnesses (i.e.,
field interviews) may not be suitable for assessing performance on a routine basis because
there are often considerable legal and practical restraints inhibiting immediate access to
these (Powell 2002).

The basis of any reliable and valid ‘test’ of performance requires adherence to several
principles (Ericsson & Lehmann 1996; Gregory 2004). Specifically, performance needs to:
be consistent across a variety of measurement points (test-retest reliability), capture the
types of challenges normally faced in the field (concurrent validity), predict individuals’
performance in the field under comparable conditions (predictive validity) and be perceived
by professionals as vivid and relevant to the field (face validity). While a brief measure of
investigative interviewer performance is an achievable task, preliminary work suggests that
mock-interview paradigms involving the use of trained actors and structured coding
protocols provide useful yet crude assessment tools for measuring adherence to best-practice
interview guidelines (Cavezza 2008). It would be inappropriate at present to use them (or
any other non-validated tool) to provide fine-tuned discrimination between interviewers, or
to predict future behaviour in the field setting. Further research in this area is urgently
warranted.

Conclusion

This review has illustrated that the design and delivery of interviewer training is a highly
complex task. To be effective in the long term, training needs to be continuous (not merely
contained to a 2-3 week training program), it needs to be tailored to individuals’ skill level
and be consistent with the scientific eyewitness memory and interviewer training research.
The critical elements of interviewer training courses include: (i) the establishment of key
principles or beliefs that underpin effective interviewing, (ii) the adoption of an interview
framework that maximises narrative detail, (iii) clear instruction in relation to the
application of the interview framework, (iv) effective ongoing practice, (v) expert feedback
and (vi) regular evaluation of interviewer performance. While the impact of these elements
has been established directly, their importance is also indicated by evaluation research from
across the globe (e.g., Burton et al 2006; Clarke & Milne 2001; McConachy 2002; Richards
et al 2007; Schollum et al 2006) identifying the absence of these elements (in particular,
inadequate ongoing practice, feedback and quality control evaluation) in jurisdictions where
interviewer competency is acknowledged to be a problem.

To produce training outcomes that are commensurate with organisations’ investments,
consideration must be given to the elements identified in this article as well as the high level
of expertise required to implement these elements effectively. One of the current barriers to
implementing these elements within Australia, for example, is that police and human service
organisations in each state and territory are independently responsible for writing,
coordinating, delivering and evaluating their own interview training programs and for
setting the benchmark of what constitutes best-practice. Training coordinators, assessors and
instructors are usually assigned from within organisations, are rotated regularly, and have
little expert knowledge of the eyewitness memory, expertise and human learning literature.
While some organisations recruit the assistance of external consultants with expertise in
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interviewing, their input is typically limited to the delivery of a single lecture or workshop
in interview technique due to limited budgets and availability of such experts (the majority
of training budgets are currently spent on travel, accommodation and other costs associated
with the abstraction of large numbers of trainee interviewers into the classroom).

Given the highly specialised nature of interviewing, there is strong argument for the
development of a national curriculum or protocol dictating what constitutes an appropriate
interviewer training program and how training delivery should be assessed, evaluated and
accredited. Legislation relating to the use of investigative interviews and the admissibility of
interview evidence differs across jurisdictions, but core interview techniques do not.
Further, given the limited number of experts in this area, and the proven effectiveness of
distance learning and on-line training technologies in imparting knowledge of procedures as
well as practical skills such as the use of open-ended questions (Head et al 2002; HM
Inspectorate of Constabulary 1999; Powell, Skouteris et al 2008; Powell & Wright in press)
there is also strong argument for centralised delivery of components of training programs as
well. If a National Interview Training Centre was staffed appropriately and supported by a
range of organisations across Australia, this centre could take on the responsibility for
setting and maintaining standards in training delivery, performance evaluation and for
coordinating research leading to the development of new improved training curriculum,
services and resources. Further, the centre could provide a library of resources and services
for use by organisations on a needs basis. Such resources could include educational videos,
interview protocols, interview assessment tools, and self-administered (on-line) practical
training exercises. Services could include the provision of trained actors to play the role of
interviewees, expert instructors, and specialists who can stage practical exercises (either via
face-to-face or using on-line and telecommunication technologies).

The urgent need for global reform in training is justified by the low reporting,
prosecution, and conviction rates for sex offences against children (Victoria Law Reform
Commission 2004). Improvement in the competency of investigative interviewers, however,
would have widespread benefits well beyond the quality and usefulness of child witness
statements. More consistent and competent standards in service delivery within police and
human service organisations would improve job satisfaction and reduce the rapid burnout of
workers (Wright et al 2006). It would enhance the status of these organisations by enabling
them to be at the forefront of new training developments and innovative training
technologies (HM Inspectorate of Constabulary 1999). Further, widespread
acknowledgement of the specialised nature of forensic interviewing would lead to greater
investment in quality training among other professional groups who interview children (e.g.,
lawyers, doctors, psychologists) as well. While the functions of investigative interviews may
differ across jurisdictions and professional groups (see Hoyano & Keenan 2007 for review),
the core skills in eliciting accurate, detailed and complete accounts of events or situations
from children or adults are the same irrespective of the professional or interviewee group or
the context in which the interview is delivered.

Cases

Podirsky v R [1990] 3 WAR 128
SVR (1989) 168 CLR 266



NOVEMBER 2008 INVESTIGATIVE INTERVIEWERS OF CHILDREN 201

References

Aarons N Powell M & Browne J 2004 “Changing Cultures: Police Perceptions of Interviews
with Children with Intellectual Disabilities’ Policing and Society vol 14 pp 269-278

Agnew S & Powell M 2004 “‘The Effect of Intellectual Disability on Children’s Recall of an
Event Across Different Question Types’ Law and Human Behavior vol 28 pp 273-294

Agnew S Powell M & Snow P 2006 ‘An Examination of the Questioning Styles of Police
Officers and Caregivers when Interviewing Children with Intellectual Disabilities’ Legal
and Criminological Psychology vol 11 pp 35-53

Arnspiger V 1933 Measuring the Effectiveness of Sound Pictures as Teaching Aids Teachers
College Columbia University New York

Bala N Lee K Lindsay R & Talwar V 2000 ‘A Legal and Psychological Critique of the
Present Approach to the Assessment of the Competence of Child Witnesses’ Osgoode Hall
Law Journal vol 39 p 409

Bashman J & Treadwell T 1995 ‘Assessing the Effectiveness of a Psychodrama Training
Video’ Journal of Group Psychotherapy, Psychodrama & Sociometry vol 48 pp 61-69

Berliner L & Lieb R 2001 Child Sexual Abuse Investigations: Testing Documentation
Methods Washington State Institute for Public Policy Washington

Berger M 1970 Videotape Techniques in Psychiatric Training and Treatment Brunner/Mazel
New York

Brown D Pipe M-E Lewis C Lamb M & Orbach Y 2007 ‘Supportive or Suggestive: Do
Human Figure Drawings Help 5- to 7- Year-Olds to Report Touch?’ Journal of Consulting
and Clinical Psychology vol 75 pp 33-42

Brubacher S Roberts K & Powell M 2008 ‘Does Type of Memory Practice Matter when
Interviewing Children about a Repeated Event?’ Paper presented at the 2008 American
Psychology — Law Society Annual Conference March 5-8 Jacksonville Florida

Bruck M Ceci S & Hembrooke H 2002 ‘The Nature of Children's True and False
Narratives’ Developmental Review vol 22 pp 520-554

Burton M Evans R & Sanders A 2006 Are Special Measures for Vulnerable and Intimidated
Witnesses Working? Evidence from the Criminal Justice Agencies (Home Office Online
Report 01/06) Home Office London

Cavezza C 2008 An Examination of the Consistency of Investigative Interviewers’
Performance Unpublished Doctoral Dissertation Deakin University Melbourne Australia

Ceci S & Bruck M 1995 Jeopardy in the Courtroom American Psychological Association
Washington DC

Ceci S Crotteau-Huffman M Smith E & Loftus E 1994 ‘Repeatedly Thinking about a Non-
event: Source Misattributions among Preschoolers’ Consciousness and Cognition vol 3
pp 388-407

Ceci S Loftus E Leichtman M & Bruck M 1994 ‘The Possible Role of Source
Misattributions in the Creation of False Beliefs among Preschoolers’ The International
Journal of Clinical and Experimental Hypnosis vol 62 pp 304-320



202 CURRENT ISSUES IN CRIMINAL JUSTICE VOLUME 20 NUMBER 2

Ceci S Powell M & Principe G 2002 ‘The Scientific Status of Children’s Memory and
Testimony’ in Faigman D Kaye D Saks M & Sanders J (eds) Modern Scientific Evidence:
The Law and Science of Expert Testimony vol 2 pp 144-205 West Pub Co St Paul MN

Clarke C & Milne R 2001 National evaluation of the PEACE investigative interviewing
course (No. PRAS/149) Home Office London

Conway M Gardiner J Perfect T Anderson S & Cohen G 1997 ‘Changes in Memory
Awareness During Learning: The Acquisition of Knowledge by Psychology
Undergraduates’ Journal of Experimental Psychology: General vol 126 pp 393-413

Davies G Marshall E & Robertson N 1998 Child Abuse: Training Investigative Officers
(Police Research Series Paper No. 94) Policing and Reducing Crime Unit London

Davies G Wilson C Mitchell R & Milsom J 1995 Videotaping Children’s Evidence: An
Evaluation Home Office London

Davis G Hoyano L Keenan C Maitland L & Morgan R 1999 An Assessment of the
Admissibility and Sufficiency of Evidence in Child Abuse Prosecutions: A Research Report
for the Home Office Home Office London

Dent H & Stephenson G 1979 ‘An Experimental Study of the Effectiveness of Different
Techniques of Interviewing Child Witnesses’ British Journal of Social and Clinical
Psychology vol 18 pp 41-51

Donovan J & Radosevich D 1999 ‘A Meta-Analytic Review of the Distribution of Practice
Effect: Now You See It, Now You Don’t” Journal of Applied Psychology vol 84 pp 795-805

Ellis L Powell M Thomson D & Jones C 2003 ‘The Usefulness of Conversational
‘Groundrules’ in Reducing Preschoolers’ Suggestibility about Experienced and
Nonexperienced Events’ Psychiatry, Psychology & Law vol 10 pp 334-345

Erdmann K Volbert K & Bohm C 2004 ‘Children Report Suggested Events Even when
Interviewed in a Non-suggestive Manner: What are the Implications for Credibility
Assessment?” Applied Cognitive Psychology vol 18 pp 589-611

Ericsson K Krampe R & Tesch-Romer C (1993) ‘The Role of Deliberate Practice in the
Acquisition of Expert Performance’ Psychological Review vol 100 pp 363-406

Ericsson K & Lehmann A 1996 ‘Expert and Exceptional Performance: Evidence of
Maximal Adaptation to Task Constraints’ Annual Review Psychology vol 47 pp 273-305

Fisher R & Geiselman R 1992 Memory-enhancing Techniques in Investigative
Interviewing: The Cognitive Interview Thomas Springfield IL

Fisher R & McCauley M 1995 ‘Improving Eyewitness Memory with the Cognitive
Interview’ in Zaragoza M Graham J Hall G Hischman R Ben-Porath Y (eds) Memory and
Testimony in the Child Witness Sage California

Geiselman E 1999 ‘Commentary on Recent Research with the Cognitive Interview’
Psychology, Crime & Law vol 5 pp 197-202

Ghetti S & Alexander K 2004 ““If it happened, |1 would remember it”: Strategic Use of
Event Memorability in the Rejection of False Autobiographical Events’ Child Development
vol 75 pp 542-561



NOVEMBER 2008 INVESTIGATIVE INTERVIEWERS OF CHILDREN 203

Gibbs L & Gambrill E 1996 Critical Thinking for Social Workers: A Workbook Pine Forge
Press Thousand Oaks California

Goodman G & Reed R 1986 ‘Age Differences in Eyewitness Testimony’ Law and Human
Behavior vol 10 pp 317-332

Graffam Walker A 1999 Handbook on Questioning Children: A Linguistic Perspective ABA
Center on Children and the Law Washington

Gregory R 2004 Psychological Testing: History, Principles and Applications Allyn & Bacon
Needham Heights MA

Guadagno B & Powell M in press ‘A Qualitative Examination of Police Officers’
Questioning of Children about Repeated Abuse’ Police Practice and Research

Guadagno B Powell M & Wright R 2006 ‘Police Officers’ and Legal Professionals’
Perceptions Regarding how Children are, and should be, Questioned about Repeated Abuse’
Psychiatry, Psychology & Law vol 13 pp 251-260

Gudjonsson G 1987 ‘A Parallel form of the Gudjonsson Suggestibility Scale’ British
Journal of Clinical Psychology vol 26 pp 215-221

Head J Lockee B & Oliver K 2002 ‘Method, Media and Mode: Clarifying Education
Effectiveness’ The Quarterly Review of Distance Education vol 3 pp 261-268

Helsen W Starkes J & Hodges N 1998 ‘Team Sports and the Theory of Deliberate Practice’
Journal of Sport & Exercise Psychology vol 20 pp 12-34

Herbert D & Burt J 2004 ‘What do Students Remember? Episodic Memory and the
Development of Schematization” Applied Cognitive Psychology vol 18 pp 77-88

HM Inspectorate of Constabulary 1999 Managing Learning: A Study of Police Training
HMSO London

Hodges N & Starkes J 1996 ‘Wrestling with the Nature of Expertise: A Sport Specific Test
of Ericsson, Krampe and Tesch-Romer’s (1993) Theory of Deliberate Practice’
International Journal of Sport Psychology vol 27 pp 400-424

Home Office 2007 Achieving Best Evidence in Criminal Proceedings: Guidance on
Interviewing Victims and Witnesses, and Using Special Measures HMSO London

Hoyano L & Keenan C 2007 Child Abuse: Law and Policy across Boundaries Oxford
University Press Oxford

Hughes-Scholes C & Powell M in press ‘An Examination of the Types of Leading
Questions used by Investigative Interviewers of Children’ Policing: An International
Journal of Police Strategies & Management

Kluger A & DeNisi A 1996 ‘The Effects of Feedback Interventions on Performance: A
Historical Review, a Meta-analysis, and a Preliminary Feedback Intervention Theory’
Psychological Bulletin vol 119 pp 254-284

Lamb M & Garretson M 2003 ‘The Effects of Interviewer Gender and Child Gender on the
Informativeness of Alleged Child Sexual Abuse Victims in Forensic Interviews’ Law and
Human Behaviour vol 27 pp 157-171



204 CURRENT ISSUES IN CRIMINAL JUSTICE VOLUME 20 NUMBER 2

Lamb M Sternberg K Orbach Y Esplin P & Mitchell S 2002 ‘Is Ongoing Feedback
Necessary to Maintain the Quality of Investigative Interviews with Allegedly Abused
Children?’ Applied Developmental Science vol 6 pp 35-41

Lamb M Sternberg K Orbach Y Esplin P Stewart H & Mitchell S 2003 ‘Age Differences in
Young Children’s Responses to Open-ended Invitations in the Course of Forensic
Interviews’ Journal of Consulting and Clinical Psychology vol 71 pp 926-934

Lamb M Sternberg K Orbach Y Hershkowitz | Horowitz D & Esplin P 2002 ‘The Effects of
Intensive Training and Ongoing Supervision on the Quality of Investigative Interviews with
Alleged Sex Abuse Victims’ Applied Developmental Science vol 6 pp 114-125

Macaulay C & Cree V 1999 ‘Transfer of Learning: Concept and Process’ Social Work
Education vol 18 pp 183-194

McConachy D 2002 Evaluation of the Electronic Recording of Children’s Evidence: Final
Report New South Wales Police New South Wales

McGough L 1994 Child Witnesses Yale University Press London

McGeoch J 1947 The Psychology of Human Learning: An Introduction Longmans, Green
and Co New York

Milne R & Bull R 1999 Investigative Interviewing: Psychology and Practice John Wiley &
Sons Ltd Chichester

Murfett R Powell M & Snow P 2008 ‘The Effect of Intellectual Disability on Children’s
Adherence to a ‘Story-telling’ Framework During an Investigative Interview’ Journal of
Intellectual and Developmental Disability vol 33 pp 2-11

Nesbitt M & Markham R 1999 ‘Improving Young Children’s Accuracy of Recall for an
Eyewitness Event’ Journal of Applied Developmental Psychology vol 20 pp 449-459

Orbach Y Hershkowitz | Lamb M Sternberg K Esplin P & Horowitz D 2000 ‘Assessing the
Value of Structured Protocols for Forensic Interviews of Alleged Child Abuse Victims’
Child Abuse & Neglect vol 24 pp 733-752

Orbach Y & Lamb M 2007 “Young Children’s References to Temporal Attributes of
Allegedly Experienced Events in the Course of Forensic Interviews’ Child Development
vol 78 pp 1100-1120

Pezdek K & Hodge D 1999 “Planting False Childhood Memories in Children: The Role of
Event Plausibility” Child Development vol 70 pp 887-895

Pierson H Hayes S Gifford E Roget N Padilla M Bisett R et al 2007 ‘An Examination of the
Motivational Interviewing Treatment Integrity Code’ Journal of Substance Abuse and
Treatment vol 32 pp 11-17

Poole D & Lamb M 1998 Investigative Interviews of Children: A Guide for Helping
Professionals American Psychological Association Washington DC

Poole D & Lindsay D 1998 “Assessing the Accuracy of Young Children’s Reports: Lessons
from the Investigation of Child Sexual Abuse’ Applied & Preventative Psychology vol 7
pp 1-26

Powell M 2000 ‘P.R.I.D.E.: The Essential Elements of a Forensic Interview with an
Aboriginal Person’ Australian Psychologist vol 35 pp 186-192



NOVEMBER 2008 INVESTIGATIVE INTERVIEWERS OF CHILDREN 205

Powell M 2002 ‘Specialist Training in Investigative and Evidential Interviewing: Is it
Having any Effect on the Behaviour of Professionals in the Field?” Psychiatry, Psychology
and the Law vol 9 pp 44-55

Powell M 2003 ‘A Guide to Introducing the Topic of an Interview about Abuse with a
Child’ Australian Police Journal vol 57 pp 259-263

Powell M 2005 ‘Improving the Reliability of Child Witness Testimony in Court: The
Importance of Focusing on Questioning Techniques’ Current Issues in Criminal Justice
vol 17 pp 137-143

Powell M Fisher R & Hughes-Scholes C 2008 ‘The Effect of Unidirectional versus
Interactive Feedback when Training Investigative Interviewers how to Interview a Child’
Child Abuse & Neglect vol 32 pp 213-227

Powell M Fisher R & Hughes-Scholes C (in press) ‘The Effect of Using Trained versus
Untrained Adult Respondents in Simulated Practice Interviews about Child Abuse’ Child
Abuse & Neglect

Powell M Fisher R & Wright R 2005 ‘Investigative Interviewing’ in Brewer N & Williams
K (eds) Psychology and Law: An Empirical Perspective pp 11-42 Guilford Press New York

Powell M & Guadagno B (in press) ‘An Examination of the Limitations in Investigative
Interviewers’ use of Open-ended Questions’ Psychiatry, Psychology & Law

Powell M Roberts K & Guadagno B 2007 ‘Particularisation of Child Abuse Offences:
Common Problems when Questioning Child Witnesses’ Current Issues in Criminal Justice
vol 19 pp 64-74

Powell M Skouteris H & Segrave S 2008 ““Unreal Interviewing”: An Interactive Computer
Simulated Exercise to Promote Effective use of Open-ended Questions with Child Abuse
Victims® Manuscript Submitted for Publication

Powell M & Snow P 2007a ‘Guide to Questioning Children during the Free-narrative Phase
of an Investigative Interview’ Australian Psychologist vol 42 pp 57-65

Powell M & Snow P 2007b ‘Recommendations for Eliciting a Disclosure of Abuse from a
Young Child” Australian Police Journal vol 61 pp 76-80

Powell M & Thomson D 1994 ‘A Review of Children's Eyewitness Memory Research and
its Implications for the Investigatory Interview’ Families in Society: Journal of
Contemporary Human Services vol 75 pp 204-216

Powell M & Thomson D 2003 ‘Improving Children’s Recall of an Occurrence of a
Repeated Event: Is it a Matter of Helping them to Generate Options?” Law and Human
Behavior vol 27 pp 365-384

Powell M Wilson J & Croft C 2000 ‘The Effect of Uniform and Prior Knowledge on
Children's Event Reports and Disclosure of Secrets’ Journal of Police and Criminal
Psychology vol 15 pp 27-40

Powell M Wilson J & Hasty M 2002 ‘Evaluation of the Usefulness of ‘Marvin’: A
Computerized Assessment Tool for Investigative Interviewers of Children” Computers in
Human Behavior vol 18 pp 577-592



206 CURRENT ISSUES IN CRIMINAL JUSTICE VOLUME 20 NUMBER 2

Powell M & Wright (in press) ‘Investigative Interviewers’ Perceptions of the Value of
Different Training Tasks on their Adherence to Open-ended Questions with Children’
Psychiatry, Psychology & Law

Powell M Wright R & Clark S in press ‘Improving the Competency of Police Officers in
Conducting Investigative Interviews of Children’ Police Practice and Research

Pratt S Kelly S Muesler K Patterson T Golman S & Bishop-Horton S 2007 “Reliability and
Validity of a Performance-based Measure of Skills for Communicating with Doctors for
Older People with Serious Mental Iliness’ Journal of Mental Health vol 16 pp 569-579

Quas J Goodman G Bidrose S Pipe M-E Craw S & Ablin D 1999 ‘Emotion and Memory:
Children’s Long-term Remembering, Forgetting, and Suggestibility’ Journal of
Experimental Child Psychology vol 72 pp 235-270

Richards P Morris S Richards E & Siddall K 2007 On the Record: Evaluating the Visual
Recording of Joint Investigative Interviews with Children: Final Report Scottish Executive
Social Research Edinburgh

Righarts S 2007 Reducing the Negative Effect of Cross-examination Questioning on the
Accuracy of Children’s Reports Unpublished Doctoral Dissertation University of Otago
Dunedin New Zealand

Roberts K & Powell M 2001 ‘Describing Individual Incidents of Sexual Abuse: A Review
of Research on the Effects of Multiple Sources of Information on Children’s Reports’ Child
Abuse and Neglect vol 25 pp 1643-1659

Roberts K & Powell M 2003 “‘What was different about the time when....?” Paper presented
at the 2003 Meeting of the Society for Applied Research in Memory and Cognition
Aberdeen

Schollum M Westera N Grantham R & Chartres M 2006 Investigative interviewing:
Evaluation of Manurewa Trial New Zealand Police Wellington NZ

Scullin M & Ceci S 2001 ‘A Suggestibility Scale for Children’ Personality and Individual
Difference vol 30 pp 843-856

Shuell T 1990 ‘Phases of Meaningful Learning’ Review of Educational Research vol 60
pp 531-547

Smith R Powell M & Lum J in press ‘The Relationship Between Job Status, Interviewing
Experience, Gender and Police Officers’ Adherence to Open-ended Questions’ Legal and
Criminological Psychology

Snow P Powell M & Murfett R 2008 “Getting the Story from Child Witnesses: Applying a
Story Grammar Framework’ Manuscript under Review

Squires P Torkel S Smither J & Ingate M 1991 “Validity and Generalizability of a Role Play
Test to Select Telemarketing Representatives’ Journal of Occupational Psychology vol 64
pp 34-47

Sternberg K Lamb M Esplin P & Baradaran L 1999 ‘Using a Scripted Protocol in
Investigative Interviews: A Pilot Study’ Applied Developmental Science vol 3 pp 70-76



NOVEMBER 2008 INVESTIGATIVE INTERVIEWERS OF CHILDREN 207

Sternberg K Lamb M Hershkowitz | Yudilevitch L Orbach Y Esplin P et al 1997 ‘Effects of
Introductory Style on Children's Abilities to Describe Experiences of Sexual Abuse’ Child
Abuse and Neglect vol 21 pp 1133-1146

Sternberg K Lamb M Orbach Y Esplin P & Mitchell S 2001 ‘Use of a Structured
Investigative Protocol Enhances Young Children’s Responses to Free-recall Prompts in the
Course of Forensic Interviews’ Journal of Applied Psychology vol 86 pp 997-1005

Sternberg K Lamb M Esplin P Orbach Y & Hershkowitz 1 2002 ‘Using a Structured
Protocol to Improve the Quality of Investigative Interviews’ in Eisen M Quas J & Goodman
G (eds) Memory and Suggestibility in the Forensic Interview pp 409-436 Lawrence Erlbaum
Associates Mahwah NJ

Stevenson K Leung P & Cheung K 1992 ‘Competency-based Evaluation of Interviewing
Skills in Child Sexual Abuse Cases’” Social Work Research and Abstracts vol 28 pp 11-16

Van Hasselt VV Baker M Romano S Sellers A Noesher G & Smith S 2005 ‘Development and
Validitation of a Role-play Test for Assessing Crisis (Hostage) Negotiation Skills’ Criminal
Justice and Behavior vol 32 pp 534-361

Victorian Law Reform Commission 2004 Sexual Offences: Final Report Victorian Law
Reform Commission Melbourne Victoria

Wakefield H 2006 ‘Guidelines on Investigatory Interviewing of Children: What is the
Consensus in the Scientific Community?” American Journal of Forensic Psychology vol 24
pp 57-74

Walter G 1975 ‘Effects of Videotape Training Inputs on Group Performance’ Journal of
Applied Psychology vol 60 pp 308-312

Warren A Woodall C Thomas M Nunno M Keeney J Larson S et al 1999 ‘Assessing the
Effectiveness of a Training Program of Interviewing Child Witnesses’ Applied
Developmental Science vol 3 pp 128-135

Waterman A Blades M & Spencer C 2000 ‘Do Children Try to Answer Nonsensical
Questions?’ British Journal of Developmental Psychology vol 18 pp 211-226

Waterman A Blades M & Spencer C 2001 ‘Interviewing Children and Adults: The Effect of
Question Format on the Tendency to Speculate’ Applied Cognitive Psychology vol 15
pp 521-531

Westcott H & Kynan S 2004 ‘The Application of a 'Story-telling' Framework to
Investigative Interviews for Suspected Child Sexual Abuse’ Legal and Criminological
Psychology vol 9 pp 37-56

Wilson C & Powell M 2001 A Guide to Interviewing Children: Essential Skills for
Counsellors, Police, Lawyers and Social workers Allen & Unwin Sydney

Wright R & Powell M 2006 ‘Investigative Interviewers’ Perceptions of their Difficulty in
Adhering to Open-ended Questions with Child Witnesses’ International Journal of Police
Science and Management vol 8 pp 316-325

Wright R & Powell M 2007 “What Makes a Good Investigative Interviewer of Children? A
Comparison of Police Officers’ and Experts’ Perceptions’ Policing: An International
Journal of Police Strategies and Management vol 30 pp 21-31



208 CURRENT ISSUES IN CRIMINAL JUSTICE VOLUME 20 NUMBER 2

Wright R Powell M & Ridge D 2006 ‘Child Abuse Investigation: An In-depth Analysis of
How Police Officers’ Perceive and Cope with Daily Work Challenges’ Policing: An
International Journal of Police Strategies and Management vol 29 pp 498-512

Wright R Powell M & Ridge D 2007 ‘What Criteria do Police Officers use to Measure the
Success of an Interview with a Child Witness?” Psychology, Crime and Law vol 13 pp 395-
404



Telling and Retelling Your Story in
Court: Questions, Assumptions and
Intercultural Implicationst

Diana Eades

Abstract

This article presents a sociolinguistic examination of the ways in which stories are told
and retold in the criminal justice process, particularly in court. The main argument
concerns the fundamental contradictions between everyday storytelling and retelling on
the one hand, and the expectations and interpretations of storytelling and retelling in court
on the other. Drawing on research on police interviews, lawyer interviews and courtroom
talk, the article examines issues such as consistency and inconsistency, and the role of
questions in shaping a person’s story. While there are a number of distinctive assumptions
and practices in the culture of the law which are not shared in the wider Australian
community, there are particular implications for Aboriginal people, who are still 20 times
more likely to come into contact with the criminal justice system than non-Aboriginal
people. These implications are introduced and exemplified, and the article concludes by
raising questions about alternative approaches to storytelling and retelling in court.

Introduction

Culture can be defined as the ways of thinking, believing and acting which are shared within
a social group, and passed on from generation to generation. We typically think of the social
group which shares culture to be an ethnic group, such as Aboriginal people, or Vietnamese
people. But there are other kinds of cultural (or sub-cultural) groups, for example in
particular religious organisations or professions, such as the legal profession. In legal
culture, there are many assumptions about ways of thinking, believing and acting which are
at odds with those in other Australian societies. The ways of acting which are the focus of
this article are the ways in which stories are told and retold in court in the criminal justice
process. And the related ways of thinking and believing to be discussed here are the
assumptions about how language works which underlie these courtroom linguistic practices.

This article is based on a talk I first presented at the annual conference of the Australasian Institute of Judicial
Administration in October 2007. Since then, | have drawn on this talk for presentations to the Migration and
Refugee Review Tribunals Annual Members conference, the Queensland Magistrates Annual conference, and
the Law School at the University of New England. | am grateful to audiences at these talks for questions and
comments. | also acknowledge Michael Cooke, Justice Peter Gray, Jeff Siegel, and two anonymous reviewers
who made valuable comments on the draft. All remaining errors are my responsibility.

Diana Eades (PhD) is Research Fellow in Linguistics at the University of New England. Address for
correspondence: School of Behavioural, Cognitive and Social Sciences, University of New England, Armidale,
NSW 2351. Email: Diana.Eades@une.edu.au.
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While there are a number of distinctive assumptions and practices which are not shared in
the wider Australian community, there are particular implications for Aboriginal people,
who are still 20 times more likely to come into contact with the criminal justice system than
non-Aboriginal people (Findlay et al 2005:326). The main focus in this article is on
courtroom hearings, but before a witness gets to the courtroom, they tell their story in
interviews with police and lawyers, and these occasions of storytelling cannot be ignored.

The main argument to be developed in this article concerns the fundamental
contradictions between everyday storytelling and retelling on the one hand, and the
expectations and interpretations of storytelling and retelling in court on the other. The first
section of the article will draw on sociolinguistic research to examine characteristics of
storytelling in court and the related cultural assumptions about how language works. The
second section will highlight some aspects of Aboriginal language use which give rise to
particular implications of courtroom storytelling practices for Aboriginal people. The final
section will ask about alternative approaches to storytelling in court.

The approach in this article is a sociolinguistic one, examining the ways in which
language is used in social contexts. There is no assumption that readers have any knowledge
of sociolinguistics, but those who would like an introduction to the field are recommended
to read Holmes (2008). Throughout the article the term ‘witness’ is used to refer to any
person giving evidence, including defendants. Informal expressions such as ‘telling your
story’ are also used in places, to make this article more readable than it would be with
repeated use of the more formal ‘telling one’s story’ or the more cumbersome ‘the witness’s
telling of his or her story’. The term ‘storytelling’ is also used in places to include ‘story-
retelling’.

Sociolinguistic Research on Storytelling

Courtroom hearings revolve around competing stories: to a considerable extent the aim of
legal representation is to present the winning story. As Mauet’s (2000:26) trial textbook
instructs law students: ‘Effective storytelling is the basis for much of what occurs during a
trial’. Although it is the witnesses whose stories are told, this storytelling is organised and
managed by their legal representatives, and Mauet believes that ‘good trial lawyers are
inevitably good storytellers’. While storytelling is central to the legal process, it is more
generally a common social activity which probably occurs in all sociocultural groups. But
the ways in which you tell your story in the legal process are very strange, and are subject to
a number of restrictions which do not occur in other storytelling contexts to anything like
the same degree, if at all.

Stories Structured by Questions

The most striking of these restrictions is that the story has to be told in very short bits,
segmented by lawyer questions (see e.g. Heerey 2000; Tiersma 1999). Similarly, in police
interviews the interviewee’s story is segmented by the interviewing officers’ questions. It is
not just that the questions effectively interrupt any natural storytelling flow that we might
expect on the basis of other storytelling situations. More than this, the interviewer questions
organise the story, deciding what parts can be told, and in what order, as well as what parts
can’t be told.

This structuring of a person’s story by interview questions often begins in the police
interview. Cooke (1996) discusses a Western Australian case of an Aboriginal woman —
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referred to with the pseudonym ‘Daphne’ — who was charged with the stabbing murder of
her partner. In her police interview, Daphne had no opportunity to present details of the
violence and torture her partner had subjected her to. It was only when she wrote an account
for her lawyer, while she was in prison awaiting trial, that crucial details emerged which
presented the stabbing in a rather different light. Cooke explains that the way in which the
police interview had been conducted had resulted in ‘disrupting or prematurely closing’
Daphne’s story (p283), although there is no suggestion that this was the intention of the
officers involved. In contrast, in her examination-in-chief, her lawyer allowed her to give
her own narrative account of her story, interspersed by very few questions. Being able to
present her own story in this way, and not structured by questions, enabled Daphne to
present a rather different account from the one which had been structured and limited by
questions in the police interview. The person whose identity in the police interview was that
of a killer, emerged during her courtroom evidence as a ‘courageous victim’ (p279).
Hearing her tell her own story, the prosecutor dropped the wilful murder charge, substituting
it with manslaughter, to which Daphne pleaded guilty.

While Daphne did have the opportunity to tell her story in her own words to the jury, a
rather different situation occurred in Kina’s case in Queensland. Robyn Kina is an
Aboriginal woman who was also accused of murder in the stabbing death of her partner. In
Kina’s case, her own lawyers’ questions in preparation of her defence were unable to elicit
crucial factors involved in her fatal stabbing of her abusive partner. Elsewhere (Eades
1996a; 2003b) | have discussed the problems which arose from her lawyers being unaware
of cultural differences in how to find out information. These cultural differences — in the use
and interpretation of silence for example (see below) — mitigated against her lawyers finding
out Kina’s story, in interviews structured by lawyer questions. Kina’s case shows how the
preference in the legal system for structuring witness’s stories as short answers to
interviewer’s questions can prevent the most important parts of a witness’s or defendant’s
story from ever being heard by the jury.

But more typically, in examination-in-chief a witness’s story is managed by their
lawyer’s questions, and at times also by the questions of the judge or magistrate. Eades
(2000:181-189) shows how the story of an Aboriginal defendant in a sentencing hearing was
‘highjacked’ by her lawyer and the judge, who were unwilling to allow her to tell her story
in her own words. The judge asked this defendant How did you set up a legal service? (in
response to her evidence that she had done this, as evidence of her important community
work). But despite this interest in her story, he was unwilling to allow her to explain this in
her own words, and he happily accepted her lawyers’ suggestion that he might be able to cut
through some of this (that is, the defendant’s story). Accepting this suggestion, the judge
asked her lawyer to put the defendant’s words in legal terms for [him]. Interestingly, these
legal terms did not involve any specialised legal terminology. The lawyer simply took
control of the story, presenting his own summary of the story in propositions to which the
defendant could only answer Yes or No. When she tried to elaborate on an answer, the
lawyer ignored this contribution, interrupting her with his next question.

There are good legal reasons why witnesses’ stories are filtered, organised and restricted
in the courtroom, as in the example above (such as the prohibition on hearsay evidence, or
the strategy of a lawyer in examination-in-chief preventing a witness from introducing any

Another important factor which enabled Daphne to tell her own story in court was the linguistic assistance
provided by an interpreter. The court allowed Daphne to use her first language as required, and although she
gave most of her evidence in English, she switched to her first language for complex matters such as her
mental state at the time of the stabbing (see Cooke 1996).
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matters which may damage their case). Similarly, there are good legal reasons for
constraints on a suspect’s story in police interviews (such as a police officer bolstering the
prosecution case by gaining evidence from a suspect in a certain light). But, the way in
which a witness’s story has to be filtered through lawyer questions is a fundamental
sociolinguistic problem for the ability of witnesses to tell their own story in their own way.
It is also a fundamental sociolinguistic problem for the ability of a court to hear, understand
and assess the competing stories which form the basis of a courtroom hearing.

In addition to the problems caused by the structuring of stories in court through
questions, it can be argued that it is typical for much of a witness’s story to be actually told
in the words of lawyers rather than witnesses. Indeed, sociolinguistic studies of courtroom
talk have found that witnesses are typically asked a large number of questions requiring a
minimal response, and they say very little compared to the verbosity of those who are
questioning them (e.g. Danet et al 1980; Harris 1984; Luchjenbroers 1997). Studies also find
that the majority of questions put to witnesses contain already completed propositions
(Harris 1984), and that ‘witnesses can hardly be thought to tell their stories in their own
words’ (Luchjenbroers 1997:501). While these findings apply to both examination-in-chief
and cross-examination, the important differences in terms of legal strategy and allowable
questions mean that there are different emphases in questioning types. Thus, a number of
studies have found that there are more Yes/No (or closedz questions in cross-examination,
and more WH (or open questions) in examination-in-chief.

Not only is it the lawyers’ versions of the witnesses’ stories that are told in court, but
there are also serious restrictions preventing witnesses from negotiating particular points of
the storytelling. The rules of evidence which constrain witnesses to speak only in direct
answer to the specific question which has most recently been asked, effectively prevent
them from participating in meaningful negotiation on anything but the smallest point of
clarification on this most immediate question.” This makes courtroom interaction the most
highly restricted type of interaction, and is another factor which compromises the ability of
witnesses to present their own story.

This subsection has identified major problems for witnesses in telling their own stories,
which relate to the ways in which courtroom talk is controlled by lawyer questions. The next
subsection focuses in more detail on sociolinguistic research about storytelling and retelling
and its relevance for courtroom practices and assumptions.

Telling and Retelling your Story

When a witness tells their story in court, this is by no means the first time they have told it —
in effect, it is a retelling of their story, and the similarities and differences between telling
and retelling their story are frequently central to cross-examination. Indeed the comparison
of different tellings of the witness’s story are at the core of the assessment of the witness’s
credibility, reliability and truthfulness. So the process of retelling one’s own story is of
central interest to the ways in which courtroom talk works and is evaluated. Practices

Yes/No-questions are those which can be answered by either Yes or No (although they are not restricted to
these answers), e.g. Was Aunty Mabel at the house? WH-questions are those that ask who, where what, how
and why, e.g. Who was at the house? Where was Aunty Mabel? How did that happen?

A reviewer has questioned whether re-examination by the witness’s lawyer can provide opportunities to
‘rectify interferences with the witness’s own story which have occurred in cross-examination’. However, my
observations and studies (e.g. Eades 2008) suggest that such a safeguard can only address some of these
‘interferences’, and cannot address the major problems caused by the structuring of stories through questions
which occur in both examination-in-chief and cross-examination.
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involved in story telling and retelling have recently been receiving attention from
sociolinguists and linguistic anthropologists, both in terms of everyday conversations (e.g.
Norrick 1998; Schiffrin 2006), and in some institutional contexts (see below).

The Social Context

Stories cannot be understood or investigated without the context of their telling: this
includes such concerns as

* who is the story being told to?

 what is the relationship between the teller and the listener(s)?

» why is the story being told?

« how is the listener(s) reacting to the story as it is being told?

* how do these reactions help to shape the ways in which the story is being told?

Such features of the social context of storytelling relate to both the functions of storytelling
(why the story is being told, and what the storyteller is hoping to achieve in telling the story)
and to the details of form (what people actually say).

Co-construction of Stories

Further, sociolinguistic research shows that in everyday conversations in diverse societies,
storytelling is often a collaborative practice. That is, even if | am telling friends about an
event at which they were not present, | develop my story of that event partially in response
to the ways in which they respond to my story. This may be for example in the details which
I emphasise, or how | emphasise them, which may be shaped by my unconscious response
to their reactions — for example, of surprise, or shock, or disbelief. Or it may be more
linguistically overt: for example, I may remember details of the event in response to specific
questions asked by others. The ways in which conversational interaction contributes to the
telling of a story is sometimes referred to as the co-production or co-construction of
narrative (e.g. Trinch 2003).

Variations

Often related to the co-constructed nature of many stories, it is common for the same story
to be retold in different ways, especially when the participants in the retelling are not the
same people as in the original telling. When a story is retold in a different context to
different listeners, it is effectively recontextualised.® For example, these new listeners may
need more background explanation, or this new telling may be fulfilling some different
functions. The recontextualisation involved in story-retelling may involve different
emphases for different audiences, and it may result in some important changes. For
example, it may involve the omission of details from the original telling of the story, or
inclusion of details not found in its original telling, or a different choice of some of the
words and expressions used. These variations in the way in which individuals tell the same
story can be quite subtle, as Norrick’s (1998) and Schiffrin’s (2006) research found.
Because it is not common conversational practice to keep a written record of everyday

®  Note that in this section we are considering recontextualisation of a story by its original teller. But stories can

be recontextualised by another storyteller, as when lawyers in cross-examination present in their assertions and
questions a different version of the witness’s story. We will see an example of this in the Section entitled
‘Beyond Culture’ below.
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stories with which to compare later retellings, we may often be unaware of the extent to
which variation is involved in everyday story-retelling.

Studies of Story-Retelling in the Legal Process

Of particular interest to the concerns of this article is the sociolinguistic research in three
domains of the legal process:

1) Trinch (2003) examines the ways in which stories told by domestic abuse survivors are
rewritten in affidavit form by the lawyers and para-legals who help them to apply for
protective orders. The emphasis in this work is on retelling of the women’s stories by
their legal advisers. One of the most interesting findings of this study is that elements of
the original stories in which the women present themselves as agents who try to stand up
to abusive spouses are omitted from the versions of their stories presented in the
affidavits written by their legal advisers. Thus in their retold stories, these women appear
only as victims.

2) Work by Rock (2001) in England, Jonsson and Linell (1991) in Sweden, and Komter
(2006) in the Netherlands, investigates the ways in which police prepare written reports
(sometimes in summary form) of police interviews. These studies all show that while the
police statement is produced interactionally — as a result of talk between interviewer and
interviewee — it is presented in court as the product of a single person, namely the
witness or the suspect interviewed.

3) Maryns (2006) looks at the ways in which the stories of asylum seekers are repackaged
and retold as they go through the bureaucratic, and sometimes also legal, steps in
verifying their claims to refugee status. She demonstrates the ‘filtering process’ by
which significant elements of asylum seekers’ stories are sometimes transformed or
deleted.

4) The ways in which lawyers’ questions in cross-examination can retell aspects of
witnesses’ stories has been examined by Matoesian 1993, Ehrlich 2001, 2007, Cotterill
2004 and Eades 2008.

All of these studies demonstrate that it is problematic to view the stories which emerge in
these contexts as the sole product of the storyteller. As with everyday storytelling, these
stories are co-produced or co-constructed. For example, Jénsson and Linell (1991:434) talk
about the problem of ‘the blurring of source distinctions’. They explain that ‘one cannot
know from reading [the written reports of Swedish police interviews] under what conditions
a given piece of information has been introduced’. Has it been introduced ‘more or less
spontaneously by the suspect in a narrative turn’, or is it introduced in the proposition of the
interviewer’s question and only then ‘confirmed (or sometimes, modified or denied) by the
suspect’? This “blurring of source distinctions’ has also been investigated by Shuy in his
work on undercover FBI recordings, e.g. 2005.

It might be thought that this cannot happen in the Australian legal system, because
suspect interviews with police are presented as verbatim interviews, not in summary form
(unlike the Swedish examples discussed by Jonsson and Linell). However, the
decontextualised way in which extracts from police interviews are read in cross-examination
(to be discussed below), arguably can also result in the blurring of source distinctions,
making it impossible to understand crucial contextual factors involved in the original co-
construction of the story.
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This sociolinguistic research on story retelling in the first three of the above four legal
contexts concerns the retelling of an interviewee’s original oral story by the interviewer in
written form. In the courtroom however the retold story is oral, and it appears to be retold by
the original teller. That is, in examination-in-chief the witness retells the story they have
earlier told in police interviews, and aspects of this retelling are further retold during cross-
examination.

But in the courtroom it is not as simple as a witness retelling their own story. Here too
the story is co-constructed, with the interviewer actively contributing to the telling of the
witness’s story. This active contribution is seen in the choice of words in the propositions of
questions, the order in which topics are introduced, the ways in which topics are linked, and
the topics which are omitted or which the witness is prevented from talking about.

The Ideology of Inconsistency

While sociolinguistic research has established that there are inevitable variations in the ways
in which stories are retold, such variations attract a special significance in the legal process.
This is particularly the case in cross-examination, where such variations are more negatively
perceived as inconsistencies. For example, Mauet (2000:280) recommends ‘raising prior
inconsistent statements’ as the central strategy in discrediting a witness. Skilful cross-
examination often involves tripping up a witness on inconsistencies between different earlier
tellings of their story (for example comparing two police interviews, or comparing a police
interview with examination-in-chief), or between one or more earlier tellings on the one
hand, and answers about the story in cross-examination on the other.

These variations or inconsistencies between the ways in which a witness tells a story on
different occasions can be interpreted in court as lies, and can enable participants in a trial
process to decide that a witness is unreliable or untruthful. But not all inconsistencies are
lies. In addition to the sociolinguistic research on variations in storytelling, discussed above,
there is a wealth of relevant psychological research on memory (some of which is discussed
by McClellan 2006). This psychological research tells us that the memory process involves
three stages: acquisition, retention and retrieval, and that recollection is a ‘reconstructive
process’ (Parkin 1999:17). Accuracy in recollection involves many complexities at all three
stages of the memory process.

Courts may take account of such findings, as for example in the Californian standard
(pattern) jury instructions given to jurors in the O. J. Simpson case: ‘Failure of recollection
is a common experience, and innocent misrecollection is not uncommon’ (Tiersma
1999:253).” But such examples of the legal system appearing to recognise that events are not
always remembered in the same way, are somewhat undermined by the central legal activity
of exploiting variations in witnesses’ stories. And the ways in which witnesses’ stories in the
legal process are structured by lawyer questions appear to ignore psychological experiments
which demonstrate that free reports, not interrupted by questions, produce the most accurate
recollections (Loftus 1979). Similarly, there appears to be little regard in the legal process
for experimental findings on the power of word choice in questions in affecting a person’s
recollection (see also Loftus 1979).2

Tiersma (2006:10) recommends that this example of a triple-negative legalese statement be revised to ‘People
often forget things or they may honestly believe that something happened even though it turns out later that
they were wrong’.

For example Loftus (1979:77-78) reports an experiment in which subjects were asked questions about a car
accident they had seen on film. Asked to estimate how fast the cars were going, those who were asked “...
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So, there are two major issues to be taken into account in the consideration of
‘inconsistencies’ or variations between a witness’s different tellings of their story:
perceptual and social. The perceptual issues relate to how the mind processes the past,
including what Gray (2007:6) summarises as ‘the innate inaccuracy of human recollection’.
The social dimensions include the way in which stories are often co-constructed, and are
always told in specific social contexts for specific reasons — that is, contextualised, as well
as the fact that there are often variations in the ways in which stories are retold in different
contexts — that is, recontextualised.

But, the perceptual and social dimensions of inconsistency in storytelling are often
ignored by the legal system, which, as Matoesian (2001:37-38) points out, conceives of
inconsistency as ‘logical’ incongruity. Matoesian argues, on the contrary, that inconsistency
is not necessarily an attribute or failing of an individual, it can be interactively constituted
and sustained. That is, inconsistency can be achieved through the interactional work which
is done during the hearing. And in this interactional work, witnesses are greatly limited by
the rules of evidence. They can only speak in answer to a question, and attempts to raise
issues not addressed by a specific question generally result in commands such as just answer
the questions asked. Further, the questioner (lawyer or judicial officer) has the linguistic
power to introduce into questions presuppositions which many witnesses may not be able to
dispute, as we will see in Extract 2 below.

This interactionally achieved inconsistency between two or more tellings of a story,
whether by different witnesses, or the same witnesses in different contexts or on different
occasions, is used by lawyers to guide decision makers in making ‘findings of fact’. As Gray
(2007:1) explains, this is typically based on determinations about the truthfulness of
witnesses. This is not the place to enter into the problematic arena of ‘truth’ in the law.® But
leaving aside problems in conceptualising ‘the truth’, in the way in which the truthfulness of
witnesses is determined there is an underlying ‘linguistic ideology of inconsistency’
(Matoesian 2001:68). The interactional work involved in achieving inconsistency is not
considered. It is perceived as the failing of individual witnesses, who can be therefore
deemed to be lacking reliability and truthfulness.

Decontextualising the Witness’s Story

In addition to the witness’s story being recontextualised (or retold) in courtroom hearings, it
is often also decontextualised in cross-examination questions. That is, when a witness
answers questions about an earlier telling of their story (for example from a police
interview), parts of the story are often excerpted and questioned in isolation from the rest of
the previous telling. To apply the words of linguistic anthropologists Bauman and Briggs
(1990:73) to the courtroom situation, the story which the witness has told on an earlier
occasion is ‘lifted out of its interactional setting’ or decontextualised. There are several
notable features of such decontextualised fragments of a witness’s story. | have mentioned
above that such decontextualisation can omit key aspects of earlier questions and answers,
which are thus not provided to hearers on the new occasion. This can result in the ‘blurring
of source distinctions’, in that it can be difficult to discern the particular conditions in which
particular parts of the story have been told.

But there are more serious concerns about how the decontextualised fragments of an
earlier telling are read by the cross-examining lawyer from the interview or hearing

when they smashed into each other’ gave higher estimates of speed than those were were asked ... when they
hit each other’.
°®  For four rather different approaches see Gray (2007), Heerey (2000), McClellan (2006) and McKillop (2002).
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transcript. Transcripts present propositional content, and do not record many important
elements of the talk, such as emphasis, intonation, volume, and pauses (see Eades 1996b).
But no-one can read out a transcript without making (often subconcious) choices about these
aspects of speech. And they can make a fundamental difference in meaning. For example, a
question such as You were there, weren’t you? can be uttered with different word stress (or
emphasis), intonation, volume and pauses to convey a range of meanings and attitudes, from
bullying coercion, to uncertainty, to supportive reassurance. And the simplest monosyllabic
answer Yes can be read from a transcript to convey confident agreement, when it may have
been uttered after a lengthy pause in a tentative and barely audible voice.® Thus the
decontextualised fragment of a witness’s earlier telling of their story can be presented by a
lawyer in cross-examination in such a way as to convey a rather different version of the
story or part(s) of it. And the rules of evidence which control courtroom talk make it
difficult for even the most analytical of witnesses to present a meta-commentary on such a
transformation of their story.

A particularly problematic use of the decontextualisation of fragments of an earlier
telling of a witness’s story can occur in interpreted proceedings. No matter how accurate an
interpreted version of an original utterance may be, there can be minor differences when this
interpreted version is re-interpreted into the speaker’s language (this is known as
backtranslation). Variations between an original text and its backtranslated version do not
necessarily reflect inaccuracy, but rather the reality that there can be more than one way of
expressing the same meaning in any language. But asking a witness to recognise the
backtranslated version as their own words can be problematic.

And Cooke (1995a) discusses the difficulties which can be experienced by traditionally-
oriented Aboriginal witnesses who find it hard to understand why a lawyer is claiming that a
written document is the story that they told some time earlier to a different person, namely
the police officer. Cooke (p71) cites the example of a witness who expressed his confusion
in such a situation, saying My story is a short story, this paper is many pages. | don’t
understand why this is supposed to be my story.

Implications for Aboriginal Witnesses

We have seen in the previous section that there are fundamental contradictions between
everyday storytelling on the one hand, and the expectations and interpretations of
storytelling in court on the other. There can be no doubt that these contradictions exist for a
variety of complex legal reasons. And there can also be no doubt that they create difficulties
for many witnesses, particularly for witnesses with little or no understanding of the
intricacies of legal culture. For example, witnesses may be unable to explain that some
inconsistencies are memory lapses or failures. They may also be unaware of, and/or unable
to explain, the complex ways in which a story may be told in a slightly different way on
different occasions and/or to different audiences.

See Hale (2004:96-104) for a study of interpreted courtroom talk in which she shows how interpreters’
omissions of pauses and hesitations from witnesses’ Spanish testimony result in a rather different speaking
style. Hale (2004:144-157) also conducted an experimental study, which combined pauses and hesitations with
other features of witnesses’ speech which are not relevant to this article, such as grammatical errors and
problems of pronunication. This experimental study found that such seemingly small aspects of the speech
style of testimony can have a significant effect on the ways in which witnesses are evaluated (consistent with
earlier American work by Conley & O’Barr and colleagues, e.g. Conley et al 1978; and Berk-Seligson 1990).
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In the remainder of this article, | turn to some implications of these contradictions for
intercultural communication in court with Aboriginal witnesses. Despite superficial lifestyle
similarities between Aboriginal and non-Aboriginal people in many parts of Australia,
Aboriginal culture remains strong. While it is important not to overgeneralise, and there are
indeed many different Aboriginal cultures, we can see some subtle but important ways in
which Aboriginal ways of thinking, acting and believing differ from those of other cultures
in Australia. Of particular relevance here are differences in ways of using and interpreting
language between Aboriginal cultures and the culture of the law. There may well be greater
similarities between Aboriginal cultures and those of some immigrant groups, than between
Aboriginal cultures and the culture of the law, but this possibility is outside of the scope of
this article and of my expertise. It is also important to point out that bicultural Aboriginal
people can switch between Aboriginal ways of thinking, acting and believing, and those of
the mainstream society. It is Aboriginal people who do not have such bicultural skills who
are the focus of the discussion in this section.'*

There are a number of aspects of Aboriginal ways of communicating which are
particularly relevant to the consideration of telling your story in court. Some of these will be
discussed below in relation to the assumptions about how language works which are central
to the legal culture of the courtroom (see also Cooke 1996; Eades 1992; Gray 2000; Mildren
1997; Neate 2003 and Walsh 1994).

Assumptions about Repeated Questioning

We have already discussed the central role of questions in structuring, organising and
limiting the ways in which a witness can tell their story in court. But more than this,
underlying any adversarial courtroom hearing is the assumption that repeated questioning
allows a witness’s truthfulness to be assessed. While repeated questioning undoubtedly puts
a cognitive and emotional strain on many witnesses, it is nevertheless consistent with the
mainstream western cultural assumption that information is generally sought and verified by
questions. And repeated questioning effectively forms the basis of other common speech
events in mainstream western societies, such as interviews, questionnaires, quizzes, and so
on. But the interview is not a speech event found in traditional Aboriginal societies, and nor
is it typical in non-traditional 21st century Aboriginal societies. Important information is
often sought and verified in much less direct ways than by repeated questioning. This means
that many Aboriginal people are less practised in handling repeated questioning than
mainstream non-Aboriginal Australians who have been socialised to deal with this from an
early age. Further, the common courtroom questioning strategy of lawyers only asking
questions for which the interviewer already knows the answer is one that Aboriginal people
may be much less familiar with than other Australians. The next two subsections will briefly
consider ways in which Aboriginal people respond to repeated questioning.

Assumptions about Yes Answers

It has been documented for many decades that Aboriginal people often answer Yes to a
question (or No to a negative question) regardless of whether they actually agree with the
proposition being questioned, or even understand the question (e.g. Strehlow 1936:334;
Elkin 1947:176). In 1959, Justice Kriewaldt of the Northern Territory Supreme Court
explained:

... the very process of question and answer which is the basis of the extraction of evidence,
might not fully extract what he [the Aboriginal witness] knows, what he tried to say, nor what

It is beyond the scope of this article and my expertise to consider Torres Strait Islander cultures.
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his intent was. An answer in the affirmative could indicate that the Aboriginal witness is trying
to understand the question, that he has understood it, that he has understood part of it, that he
may not have understood it at all, or that he does not want the question to go unanswered, or that
he thinks that an affirmative answer is more likely to be acceptable to the questioner than a
negative answer (R v Aboriginal Dulcie Dumaia (1959) NT 274, quoted in McCorquordale
1987:33).

This conversational strategy is known as ‘gratuitous concurrence’ (Liberman 1980, 1981),
and it has been found to typify many interviews with Aboriginal people (although it is not
limited to this sociocultural group). This causes particular problems in legal contexts, where
saying Yes in answer to a question is taken as a binding agreement. This widespread
Aboriginal tendency to use gratuitous concurrence is a particular problem for the ways in
which witnesses’ story retelling is restricted in cross-examination. To express this cultural
difference in legal terms, it seems reasonable to assume that many, if not most, Aboriginal
witnesses who are not bicultural are highly suggestible, and that this cultural issue
compromises the role of cross-examination in the delivery of justice. In Eades (2008), |
examine this issue in a particularly disturbing case, widely known as the Pinkenba case
(Crawford v Venardos & Ors; see also Eades 2002; 2003a; 2004).

There can be no doubt that cultural factors (sometimes combined with other factors, such
as feelings of intimidation) play an important part in the elicitation of gratuitous concurrence
by the use of leading questions in the cross-examination of Aboriginal witnesses. Justice
Mildren of the Northern Territory Supreme Court points out (1997:15) that while it “is
generally thought that counsel has the right, in cross-examination to put leading questions to
any witness’, this is ‘not the case’. Citing Justice Barry in Mooney v James, Mildren says
that

more use should be made of [the] power to prevent questions being put unfairly to Aboriginal
witnesses in leading form in cross-examination whenever it appears or it is made to appear to
the trial judge that the witness is likely not to be protected from suggestibility ... ?

One of the problematic factors involved in the Aboriginal tendency to use gratuitous
concurrence is that this difference in language use is not apparent to many people. The word
Yes and its variants, such as Yeah and Mm, are English words. Many people appear to be
unaware of dialectal differences in the use of English, and they mistakenly think they can
understand any Yes answer.

Assumptions about Silence in Answer to Questions

A related assumption also affects the interpretation of Aboriginal silence following a
question. Silence sounds the same in any dialect (or language), but it does not always carry
the same meaning. Research with Aboriginal English speakers has found that silence is an
important and positively valued part of many Aboriginal conversations (see e.g. Eades 1988,
1991, 2007; Ngarritjin-Kessaris 1997). Silence often indicates a participant’s desire to think,
or simply to enjoy the presence of others in a non-verbal way.™ This is a difficult matter for
most non-Aboriginal people to recognise and learn, because in western societies silence is
so often negatively evaluated in conversations. For example, between people who are not
close friends or family, silence in conversations, or interviews, is frequently an indication of
some kind of communication breakdown.

2 Justice Mildren used this power in R v Kenny Charlie 28 September 1995, unreported (see CJC 1996:51-52).
¥ Some similarities can be noted with the use of silence in Native American societies (Basso 1970; Philips
1976).
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This difference has serious implications for police, lawyer, and courtroom interviews of
Aboriginal people. Aboriginal silence in these settings can easily be interpreted as evasion,
ignorance, confusion, insolence, or even guilt. According to law, silence should not be taken
as admission of guilt, but it is difficult for police officers, legal professionals or jurors to set
aside strong cultural intuitions about the meaning of silence, especially when they are not
aware of cultural differences in the use and interpretation of silence. Further, a
misunderstanding of Aboriginal ways of using silence can lead to lawyers interrupting an
Aboriginal person’s answer. Of course, we customarily define interruption as involving a
second person starting to talk before the first speaker has finished talking. But if we accept
that the first part of an Aboriginal answer often starts with silence, then to start the next
question before the Aboriginal interviewee has had the time to speak, is in effect to interrupt
the first part of the answer. Similarly, Aboriginal witnesses’ silences in the middle of an
answer may also be interrupted.

This important cultural difference in assumptions about silence in answer to questions
compounds for Aboriginal people the problems that all witnesses face in being required to
present their story in court in the form of answers to questions.

Assumptions about Word Meaning

At the heart of cross-examination strategy there are often subtle but key differences in
meaning. But in contrast to ordinary conversation, there are strong restrictions on the
negotiation of word choice and meaning. And, as we have seen, any negotiation has to be
framed in terms of an answer to the immediately preceding question. Witnesses with
experience in professional cultures which place a high priority on language manipulation
(e.g. lawyers and academics) may have the greatest advantage in defending their earlier
storytelling in the face of such questioning. Subtle dialectal differences in word meaning can
place Aboriginal witnesses at an even greater disadvantage than other witnesses.

A powerful example comes from Cooke’s (1995a:91) analysis of the cross-examination
of an Aboriginal witness in a Northern Territory coronial inquiry. This witness gave
evidence that on a particular night there was a half moon shining, and ‘that he knew this
because he remembered looking at the moon that night’. One of the cross-examining
counsel who was ‘confident that there was no half moon on that night’ saw a chance to
present the witness as unreliable, saying to him You’re sure you’re not just making this up
now?. In this situation, the manipulation of dialectal difference — which was likely to be
unwitting — was averted by the interpreter’s interjection. As a result, the witness was asked
to draw the moon that night, and ‘it became evident that he was using the [Aboriginal
English] expression ‘half moon’ to mean what is referred to in Standard English as a
crescent moon’. On most occasions on which Aboriginal speakers of varieties of English
give evidence, there is no interpreter and thus no mechanism for dialectal differences to be
drawn to the attention of the court. But this was an unusual case because an interpreter was
present in the court for witnesses who did not speak enough English. His initiative and skill
in drawing the attention of the court to possible dialectal difference in the meaning of the
expression half moon was complemented by the court’s openness to receiving such
communication facilitation.™

Beyond Culture

We have seen some particular features of language use which are linguistically significant
for Aboriginal people in court. The culture of the courtroom is based on ways of thinking

14 Other examples are found in Cooke 1995b.
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about how language works, and ways of using language which can be quite different from
those in Aboriginal cultures. There can be no doubt that these cultural differences have
important implications for the delivery of justice to Aboriginal people. But wider societal
power relationships are also relevant to intercultural communication. And the difficulties
which Aboriginal people experience in telling their stories in court may at times have more
to do with race relations, as well as the historical and political dimensions of their
Aboriginality, than the cultural ones.

In Eades (2008) | examine in considerable detail the cross-examinations of three
Aboriginal boys in the Pinkenba case, which involved a 1995 committal hearing in the
Brisbane Magistrates Court (Crawford v Venardos & Ors). The boys were prosecution
witnesses in a case in which six police officers had been charged with unlawfully depriving
them of their liberty by taking them in the middle of the night to an industrial wasteland (in
the Pinkenba area) in three police cars. The Pinkenba hearing highlighted the extremes that
are allowable in cross-examination, with the harassment, haranguing and linguistic
manipulation of the child witnesses being the worst that many lawyers have seen. In this
hearing, there were many disturbing examples of cultural differences in language use, such
as the apparent exploitation of the Aboriginal tendency to use gratuitous concurrence. But a
number of courtroom linguistic strategies which impacted on the three Aboriginal witnesses,
were not related to cultural differences in communication. Space limitations permit just one
brief example.

The boys all said in their examination-in-chief that they were walking around the Valley
(Fortitude Valley near the Brisbane City Centre), before the police officers approached them
and told them to get in the police cars. Walking around is a commonly used general
Australian English, as well as Aboriginal English, description for a frequent and widespread
youth activity in many cities throughout the world. In cross-examination, the first defence
counsel (DC1) did not accept David’s term walking around from his evidence-in-chief, and
instead substituted his own term wander around. David did not directly dispute this term,
although he did not use it, as we see in the extract below:

Extract 1”°

1. DC1:You wandered around the streets of Brisbane- we know that you were in the mall up
in the heart of the town we know you walked down towards North Quay- we can see you
on- tapes- we know you were in the Valley.

. David: (2.7) Mm.

. DC1: And you were just wandering around (2.0) [weren’t you?
. David: [Yes.

. DC1: For [what?

. David: [Yes.

. DC1: For what?

~N o 0o~ W DN

5| use standard sociolinguistic transcription conventions:

« underlining indicates utterance emphasis

« - indicates a pause within a turn of less than 0.5 of a second

« a number in parentheses indicates the length of a pause in seconds e.g. (3.2)

« a square bracket [ indicates both the start of overlapping talk and the utterance which is overlapped
DC = defence counsel. The names David and Barry are pseudonyms.
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8. David: (2.3) Looking.
9. DC1: Looking (1.5) At what?
10. David: (2.3) We was just walking around for nothing.

Despite David persisting with his expression walking around to describe what the boys were
doing that night, DC1 persists with his alternative wandering around in later questions. This
might seem to be a subtle difference, but it is not a trivial one: while walk around does not
imply a destination, it does imply a purpose (e.g. ‘walking around window-shopping’ or
‘walking around and looking at the people’). Wander around on the other hand seems to
connote neither destination nor purpose, and it collocates easily with the adverb aimlessly.*®

David’s answer in Turn 8 to the for what? question is interesting: looking or ‘observing
the comings and goings of others around them’ (Eades 1988:104) is indeed an important
Aboriginal social activity. As walking around looking is not an activity commonly practised
by middle-class adults, it is possible that DC1 did not understand David’s answers. And as
DC1 persisted with his wandering around in later questions, the 13-year-old Aboriginal
witness was not able to counter the linguistic skills with which the defence counsel
recontextualised his story of what he had been doing that night in the Valley. The difference
between these two verbs may seem like a minor matter in terms of the witness’s allegation
of being unlawfully deprived of his liberty. But it played an important role in the
construction of him and his two mates as a threat to public safety, particularly in
combination with evidence about their criminal records — in effect, it was a linguistic tool
used to construct these boys as vagrants.

A similar, but more powerful, recontextualisation of the witness’s story by the lawyer
took place with the oldest witness, who was 15 years old at the time of the hearing. He also
told the court that what he and his two mates were doing that night in the Valley was
walking around. This was substituted by DC1, not with wandering around, as we saw with
the youngest witness, but with prowling around, as we see in the extract below.

Extract 2
1. DC1: (3.2) And just prowling around looking for mischief weren’t you?
2. Barry: (3.2) No- just walking around.

Central to the meaning of prowl is that the agent is in search of something that is not
legitimately theirs: prey or plunder, as the Macquarie Dictionary expresses it. Thus, this
word prowl is a clever tool in the implication that the boys were intending to engage in
criminal activity, and thus were ‘fair game’ for law enforcement activity. Although no
evidence was produced to indicate that the boys were engaged in criminal activity that night,
their story about what they were doing was taken over by the lawyers in cross-examination,
using such linguistic strategies as we have seen in these two extracts.

Although Barry was able to counter the accusation that he and his mates were prowling
around looking for mischief (in the form of criminal activity), DC1 exercised his greater
control over Barry’s story to use this loaded verb prowl in the presupposition of a later
question, asking of Barry’s previous activities (for which he had already been dealt with by
the courts): What sort of things did you steal- when you were wan- prowling around the

8 The relevant definitions from the Macquarie Dictionary of Australian English give walk as ‘1) to go or travel

on foot at a moderate pace’, and wander as ‘1) to ramble without any certain course or object on view, roam,
rove, or stray; 2) to go aimlessly or casually’.
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streets? DC1 started to say the word wandering and changed it to prowling, suggesting the
deliberateness of this lexical substitution strategy here.'’

Although this is just one small example (with two parts), it indicates the ways in which
lawyers’ power to decontextualise and recontextualise parts of witnesses’ stories can invoke
and perpetuate cultural stereotypes. In the Australian media, Aboriginal people are
constantly linked with crime (e.g. Jakubowicz et al 1994:38-39). Using linguistic strategies
such as we have seen in this example, the two defence counsel in this case succeeded in
connecting to and contributing to this widespread view of Aboriginal people as a criminal
threat to public safety. In dropping the charges against the six police officers, the magistrate
devoted one-third of his decision to a criticism of the three Aboriginal boys. In taking up
their criminal identity that had been the theme of their cross-examination, he said that the
boys ‘have no regard for members of the community, their property or even the justice
system’.

In my view, there was more going on in the Pinkenba case than simply the reliance on
and reproduction of negative stereotypes about Aboriginal people: this case was an
important part of the struggle over the rights of police officers to remove Aboriginal people
from public places. It is not possible to develop and justify this argument here, but it is the
theme of Eades (2008), in which this case is situated in the ongoing societal struggle, which
began in the colonial period. Today, the struggle is over neocolonial control over the lives of
Aboriginal people, as exemplified in the actions of the police in taking the boys to the
Valley that night and abandoning them there (without ever taking them to a police station, or
charging them with any offence, or contacting any of their relatives or friends). In the
committal hearing in this case, the struggle moved to the courtroom, and courtroom talk
played a central role. | show in the book how this case reveals the extremes of language use
which are allowable in the ‘proper’ functioning of the criminal process. Central to these
extremes of cross-examination are the ways of communicating and assumptions about
language which have been discussed in this article.

Summary of Implications for Aboriginal Witnesses

We have seen that the ways that a witness is allowed to tell and defend their story in court,
as well as the ways in which their story is evaluated, are based on a number of cultural
assumptions about how language works. These assumptions are part of legal culture, and
they are somewhat at odds with the ways that storytelling works in everyday conversations.
This can cause problems for any witness who is not familiar with the ways of thinking,
believing and acting that are part of legal culture. An example is the way in which evidence
in court is structured and controlled by lawyer questions, yet taken as the story of the
witness, who may actually say very little in the co-construction of the story. But there are
other assumptions about how language works which are found more widely in mainstream
Australian culture, but are at odds with the ways that language works in Aboriginal cultures.
An example is the assumption that repeated questioning allows a person’s truthfulness to be
assessed.

These cultural differences in the ways in which language is used in the courtroom are
compounded by a number of other cultural differences. Space permits only a brief mention
of these. There are important cultural differences in the ways in which people’s actions
outside the courtroom are understood and evaluated. For example, Cooke (1995a:89-91)

7" Elsewhere (Eades 2006, 2008) | have discussed this strategy in more depth, using the term *lexical perversion’

to describe the substitution of words and phrases such as this, where this substitution distorts (or perverts) the
way in which a person reports their own experiences.
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contrasts the Yolngu'® evaluation of an individual’s habit of going for a very long walk by
himself as a sign of ill-health (particularly of mental health problems), with an Anglo
barrister’s evaluation that it is a sign of good health. Cooke explains that this involves
profound cultural differences about illness, health, and the ways in which mind and body are
connected. And in Eades (2008) | contrast Aboriginal evaluations of the use of “four-letter
words’ with those found in legal culture.

Also this article has not dealt with intercultural differences in demeanour, which can be
very important in assessing the credibility of a witness. One example is that while avoiding
eye contact with your interlocutor can be a sign of respect in many Aboriginal societies, in
the culture of the courtroom, it can be interpreted as evasion and/or dishonesty (see also
Gray 2007). Justice Gray calls into question the judicial tendency to assess the truthfulness
and credibility of a witness on the basis of such features of demeanour as a wide range of
body movements including foot shuffling, nose-scratching, as well as eye contact or
avoidance.

Another area which is not dealt with in this paper concerns the implications of cultural
differences in language use for Aboriginal peoEIe who require interpreting assistance in
giving evidence in court (see Cooke 2002, 2004).*

Alternative Approaches to Storytelling in Court?

The previous two sections have highlighted some of the problems involved in the ways in
which stories are told and retold in the courtroom, and the underlying cultural assumptions.
We have seen some fundamental problems in telling your story in court, compounded by
other problems involved in the assessment of this storytelling. We have also seen some
particular significance of these issues for Aboriginal Australians. It has been beyond the
scope of this article to consider issues related to Australians from other cultural groups. But
given the well-documented difficulty which the criminal justice system has in delivering
justice to Aboriginal people, we should ask: How can the criminal justice system respond to
these issues?

The most important legal response to Aboriginal needs to date has been the introduction
of Indigenous sentencing courts, such as the Nunga Court in South Australia, the Koori
Court in Victoria, the Murri Court in Queensland, and Circle Sentencing Courts in New
South Wales. The major focus of these initiatives has been bringing Indigenous community
members, particularly Elders and other respected persons, together with legal professionals
to deliver justice. These courts are being credited with considerable effectiveness in
addressing law and order breakdown in communities, in restoring balance to communities,
in giving victims a voice, in rehabilitating offenders, and in assisting them to take
responsibility for their actions.

A number of features of the way in which Indigenous courts operate are seen as central to
this effectiveness, and one of these relates to language use. A review of circle sentencing in
New South Wales found that the ‘use of colloquial language in place of complicated terms

8 “Yolngu’ refers to Aboriginal people and culture in Northeast Arnhem Land.

Another area which may prove fruitful for future research would involve extending the work by Malcolm and
his colleagues (e.g. Malcolm & Rochecouste 2000; Malcolm & Sharifian 2002) on the stories which
Aboriginal children tell in varieties of English about their own experiences (i.e. first person narratives). These
stories involve a small number of recurring schemas, of which the most frequent involves travel. The cyclical
nature of the stories contrasts with the widespread linear nature of Anglo stories.

19
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and legal jargon was striking” and that this colloquial language ‘facilitated communication’
(Potas et al 2003:10). Aboriginal participants commented favourably on the fact that they
can use ‘Aboriginal English, rather than the language used in other courts’ (Potas et al
2003:20), and that ‘you can use your own language and [the other circle members] know
what you mean or understand, and most importantly you are respected for who you are at
the same level’ (p43). It is quite likely that using Aboriginal English implies not just accent,
grammar and vocabulary, but also ways of communicating, such as the use of silence
discussed above.

To date, there is little research on the workings of Indigenous courts (but see Stroud 2006
for a sociolinguistic overview of the Koori Court in Victoria, Australia). But, initial
investigations from a sociolinguistic perspective indicate that there are important differences
in discourse structure between circle sentencing and traditional courts. These differences are
likely to be of far greater consequence than the avoidance of ‘complicated legal terms’
(which in my observations in courts do not actually occur very frequently in talk addressed
to witnesses, but much more frequently in talk between legal professionals, often about a
witness, see also Heffer 2005). In circle sentencing, defendants’ stories are not structured by
questions. While the magistrate convenes the circle, and acts as the facilitator, the aim is to
encourage participants to talk, not to control their contributions. Most importantly for the
discussion in this article, it appears that questions do not play a central role. The talk is free-
flowing, and typically participants often take long turns. Repetition is not a problem, and
relevance is not an issue — there is a widespread recognition that the issues facing the circle
are complex, and interrelated, and that many factors need to be considered.

The fact that these Indigenous courts operate with everyday ways of using language is an
encouraging sign. The emphasis is on communication and community, rather than
propositional content and a rigid discourse structure, in which witnesses are limited in what
they can say by the questions they are asked. But these innovative courts deal only with
sentencing in cases where the defendant has pleaded guilty, and where there would already
be a greatly reduced, if any, role for cross-examination. They do not take the place of trials,
and it is hard to see how that could ever happen. The rights of an accused person to remain
innocent until proven guilty are protected to a considerable extent by the rules of evidence
which have the consequences for cross-examination discussed above.

Moving away from criminal courts and away from Aboriginal witnesses specifically, we
can also look to civil courts and tribunals for alternative approaches to storytelling in court.
For example, it is now common in commercial courts for witnesses to be allowed, or even
required, to give their evidence-in-chief in the form of affidavits or witness (written)
statements. But this practice means that witnesses do not have any chance to tell their story
in evidence-in-chief: what is presented is a carefully crafted written document, co-produced
by witness and lawyer. While this approach removes the opportunity for evidence-in-chief
to be interrupted by lawyer questions, it also removes the opportunity for the witness to tell
their own story in court. And variations between the lawyer language of the statement and
the witness’s own words in cross-examination can then lead to extensive questioning over
inconsistency. Some judges have become disenchanted with this practice, and have reverted
to the previous method of examination-in-chief. But, while practices vary between judges,
some other judges invite witnesses to tell their stories in their own words, minimising
interruptions and objections by counsel.”’ This approach also minimises some of the
problems discussed in this article with decontextualisation and recontextualisation of

2 | am indebted to Justice Peter Gray (pers comm 19 September 2007) for this information.
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witnesses’ stories. But, in common with the Indigenous sentencing courts, this alternative
approach cannot address the sociolinguistic problems with cross-examination which have
been discussed in this paper.

My sociolinguistic perspective has pointed to some problems with legal cultural ways of
limiting and interpreting story retelling in cross-examination, as well as story-telling in
examination-in-chief. But this perspective is inevitably legally naive. The adversarial
common law system has a long history and is very complex. There are many legal reasons
why language is used in courtroom hearings in the ways outlined in this article. | have not
made any suggestions about how to address the incompatibility between language practices
and assumptions in the courtroom on the one hand, and in everyday language use, on the
other. Nor have | made suggestions about how to address the particular implications which
have been raised for the participation of Aboriginal witnesses in the legal process. Such
suggestions need careful consideration and input from legal professionals and scholars. |
hope that this article can provide some stimulus for fruitful inter-disciplinary dialogue on
this topic.
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Restorative Prisons: Towards Radical
Prison Reform

Dot Goulding , Guy Hall and Brian Steels

Abstract

The words ‘restorative’ and “‘prison’ seem somehow incompatible. Consequently, it ought
to be acknowledged that ‘[a]t one level there can be no such thing as a restorative prison’
(Coyle 2001b:7). However, as Coyle (2001b:8) also notes, ‘in the interests of prisoners, of
prison staff and of civil society one has to set one’s ambitions higher than that’. It is
already acknowledged that the prison systems we have in the developed world fail to
compel offenders to take responsibility for the harm they have caused, fail to recognise
the importance of victims in the equation, and fail to demonstrate values inherent in civil
society. Accordingly, this article explores the notion of the restorative prison and looks at
ways in which restorative and therapeutic processes might work to establish a wholly
restorative and therapeutic prison in Australia. That is, a prison whose regime is run
entirely on restorative and therapeutic principles rather than a prison that might have
established a therapeutic or restorative unit or a prison which runs therapeutic or
restorative programs. As Liebmann (2007:250) suggests, ‘it is not enough to have a single
project to demonstrate “look how restorative we are” — rather a prison needs to look at all
ways it can fulfil the values’.

Background

One of the major features of the Australian criminal justice system has been the
extraordinary growth in prison numbers. The Australian Institute of Criminology monitors
prison numbers in Australia and notes that the average prison population in Australia has
grown by 5 per cent each year between 1984 and 2004 (Australian Institute of Criminology
2007). This phenomenon of increasing incarceration rates appears to be a world wide trend
with no jurisdictions reporting reductions in prison numbers over that time. As Garland
(2001:199) contends, the prison has moved “from being a discredited institution destined for
abolition, to become an expanded and seemingly indispensable pillar of late modern social
life ... today’s reinvented prison is a ready-made penal solution to a new problem of social
and economic exclusion’.

Such growth in prison populations and associated cost might be justifiable if either there
was a concomitant growth in crime and/or imprisonment was an effective mechanism for
reducing crime. Sadly, there is no such justification since crime rates have fluctuated over
this period showing both increases and declines in various offence categories.

Restorative Justice Research Unit, Centre for Social and Community Research, Murdoch University.
Law School, Murdoch University.
Restorative Justice Research Unit, Centre for Social and Community Research, Murdoch University.
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Today’s world of crime control and criminal justice was not brought into being by rising crime
rates or by a loss of faith in penal-welfarism, or at least not by these alone ... It was created
instead by a series of adaptive responses to the cultural and criminological conditions of late
modernity — conditions which included new problems of crime and insecurity, and new attitudes
to the welfare state (Garland 2001:193).

There is no evidence that increasing imprisonment results in decreasing crime. Indeed there
have been many studies related to the counterproductive, harmful and brutalising nature of
imprisonment (Aungles 1994; Carlen 1994, 2002; Coyle 1994; Foucault 1977; Garland
1990; Stern 1998, 2005) yet imprisonment rates continue to increase alarmingly in the
developed world. For example Coyle (2001a:6) also notes that:

One should be very cautious of any suggestions that an increased use of imprisonment is an
efficient form of crime control. There is little evidence from anywhere in the world that there is
any relationship between high rates of imprisonment and low rates of crime. Indeed the contrary
is often the case. High rates of imprisonment are frequently an indicator of the break down of
society’s sense of community values.

The effectiveness of imprisonment both as a preventative measure and as a tool of
rehabilitation is indeed questionable. Prisons by their nature, their hierarchical organisation
and their architecture, are the embodiment of secrecy, invisibility, isolation, and lack of
accountability. These factors encourage, rather than discourage, coercion, brutality and
violence amongst prisoners and prison staff (Goulding 2007:140). One of the consequences
of this is that imprisonment, as it is presently constituted, does not prepare inmates for
productive and pro-social living in the wider community. As Mace (2002:2) claims:

There is a real risk that people will emerge from prison feeling numb, dispirited and fatalistic
rather than to any degree reformed or better equipped to lead a law abiding life when they return
to the community. There is also a danger that when released they will lack a network of links
with the community which might be helpful in bridging the distance between institutional life
and the challenge of resuming a law abiding life outside prison walls.

Not only do prisons destroy law abiding networks, they often build anti-social networks.
When a prisoner is released from prison, many previous pro-social contacts have been lost
and have been replaced with anti-social networks built up during the period of incarceration.

It can then be argued that imprisoning more people for longer does not make
communities safe. Indeed it is often argued that prisons are part of the problem of crime in
communities. It is evident that the Australian public have been asked to pay more each year
for our prisons with no real benefit; but more critically, with decreasing benefit. That is,
continued high rates of imprisonment have few if any benefits but very high costs. In short,
in their present form, prisons have served their time and real reform is called for. With such
reform in mind, this article seeks to explore the notion of the wholly restorative and
therapeutic prison as an acceptable alternative to the current system. This article also
outlines how such reform might be introduced within at least one Australian jurisdiction.

Restorative Justice: The Underpinning Philosophy

For the purpose of this article, we have defined restorative justice as:

An approach to justice that focuses on repairing the harm caused by crime while holding the
offender responsible for his or her actions, by providing an opportunity for the parties directly
affected by a crime — victims[s], offender and community — to identify and address their needs
in the aftermath of a crime, and seek a resolution that affords healing, reparation and
reintegration, and prevents future harm (Cormier 2002).
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The concept of restorative justice has, in recent years, attracted much attention from penal
reformers, justice activists, criminologists and others within the field of criminal justice. In
the first instance restorative justice presents a challenge to prevailing adversarial criminal
justice systems, which are organised under the notion that crimes are perpetrated against the
state rather than recognising that crimes are perpetrated, in the main, against victims and/or
communities. Restorative justice is a ‘philosophy that moves from punishment to
reconciliation, from vengeance against offenders to healing for victims, from alienation and
harshness to community and wholeness, from negativity and destructiveness to healing,
forgiveness and mercy’ (Consedine 1995:11). Further, restorative justice is based on the
concept of re-integrative shaming which stands in stark contrast to the notion of stigmatic
shaming which is prevalent within current criminal justice systems. Put simply, the re-
integrative shaming process attempts to shame the action rather than the actor and encourage
mutual understanding, healing and forgiveness amongst all parties involved. Braithwaite
(1989:55) describes the concept of re-integrative shaming in this way:

Re-integrative shaming means that expressions of community disapproval, which may range
from mild rebuke to degradation ceremonies, are followed by gestures of reacceptance into the
community of law-abiding citizens. These gestures of reacceptance will vary from a simple
smile expressing forgiveness and love to quite formal ceremonies to decertify the offender as
deviant. Disintegrative shaming (stigmatization), in contrast, divides the community by creating
a class of outcasts.

Broadly speaking, restorative justice is a process that involves active victim participation,
requires offenders to take responsibility for the harm they have done and to make apology
and amends to their victims. One of the fundamental principles of restorative justice is a will
to restore ‘the balance between the victim, the offender and the community’ (Coyle
2001a:6). Keeping in mind that ‘in many respects the victim is badly served by our current
adversarial system of criminal justice’, restorative justice also seeks to bring all parties
(victims, offenders and communities of interest) together with a view to achieving some
form of reconciliation through a mutually acceptable outcome. In support of restorative
justice principles, Judge McElrea (cited in Consedine 1999:56) argues that:

Criminal justice has been divorced from the community for far too long. Justice has come to be
seen as a contest between the state and the defendant ... As a result there is little incentive for
anyone to take responsibility for the offending itself or for putting right the wrong. By contrast
restorative justice is essentially a community-based model that encourages the acceptance of
responsibility by all concerned and draws on the strengths of community to restore peace.

The contention here is that the basic principles of restorative justice could be successfully
adapted for use within the prison setting; thus moving the brutalising and punitive
characteristics of current prison regimes, as previously outlined, towards a more reparative
and healing approach. This, we argue, would be to the benefit of victims and communities
as well as prisoners. Restorative justice offers demonstrable benefits to victims of crime in
such areas as satisfaction with the criminal justice system through to reduction of the impact
of crime (Maxwell & Morris 1993; Beven et al 2005; Goulding & Steels 2006). Restorative
justice also results in a reduction of offending behaviour of around 7 per cent (Latimer,
Dowden & Muise 2001), but more critically, if combined with effective therapeutic
interventions, has been shown to have a combined 31 per cent reduction in offending
(Bonta, Jesseman, Rugge & Cormier 2006).
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The Restorative Prison at Work in Other Jurisdictions

This section on the functioning of restorative prisons is heavily reliant on Newell (2001) and
Coyle’s (2001) work. Basically, the concept of restorative prisons is relatively recent and
more or less limited to the Belgian prison system and the current research in this area by the
International Centre for Prison Studies. Accordingly there is a paucity of other published
sources.

Restorative prisons are a relatively new concept. In Belgium an action research project
involving the introduction of restorative justice practices into six prisons was introduced in
1998. Newell (2001:1) reports that this was in response to ‘the horrors of the Dutroix affair
of child abuse and child murder in the summer of 1996° and subsequent community
concerns regarding the ‘malfunctioning of the criminal justice system’. The fundamental
concern within the Belgian community was that victims of crime and concerned
communities were effectively ignored within the criminal justice process. The dreadfulness
of the Dutroix crimes gave victim groups and communities the necessary impetus to lobby
parliamentarians and to push for radical change. Newell goes on to say:

The decision was made to involve victims within the criminal justice system using the principles
of restorative justice ... This focus was partly in response to the repeatedly formulated
requirements of an active self-help group of parents of murdered children and several groups of
battered women and because there were trends within criminology that gave some direction
towards the possibility of reform ... From surveys of victims Belgian research showed there was
great dissatisfaction with the way that public agencies like the police, public prosecutors and
judges dealt with the aftermath of crime. Victims expected there to be a public reaction to
delinquent behaviour, which includes listening to the needs of victims ... repairing the harm
done to individual victims and of the need to restore the confidence of the victim, his
neighbourhood and the public belief in the functioning of the criminal justice system (2001:1).

This catalyst for change within the Belgian criminal justice system was widespread
community concern that what existed did not achieve the basic aims of crime deterrence,
rehabilitation of criminals and general community safety. It was this awareness of the failure
of prisons to challenge offending behaviour, the victim’s need to be heard, together with
insistence on more effective actions to implement greater community safety, that provoked
the Belgian authorities to seek alternative options within the criminal justice system. It was
also the courage and vision of prevailing politicians that directed such public outcry towards
a restorative rather than a more retributive criminal justice system.

Newell (2001:2) states that the Belgian experience ‘focused on the restoration of damage
caused by crime and towards the resolution of conflict between people and communities’.
He goes on to comment that there have been some very good examples of restorative
projects with juvenile offenders, ‘a project about material damage at the police station ...
and the experiments of victim-offender mediation in cases of serious violent crime’. Each of
these projects has undergone evaluation and the outcomes suggest that most victims, judicial
decision-makers and offenders support the restorative process. Newell (2001:2) sums up by
saying that ‘it became clear to be really effective, the victim’s perspective must be
integrated in all stages of the criminal justice procedure, including any period of custody’.

The positive evaluation of the restorative initiative in the six Belgian prisons concerned
resulted in the Minister for Justice introducing restorative justice practices to all Belgian
prisons. According to Newell (2001:2), ‘each of the thirty (Belgian) prisons now has a
restorative justice counsellor appointed to work with the governor in order to introduce
concepts and practices in line with those developed within the community’.
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In January 2000 in Britain, the International Centre for Prison Studies at King’s College,
London, also embarked on a restorative prison project. This was the result of one of the
recommendations from A New Agenda for Penal Reform, an international conference on
prison reform organised by the International Centre for Prison Studies. One of the main
themes to emerge from the conference was the recognition that ‘formal criminal justice
systems have marginalized victims of crime and have failed to oblige offenders to face up to
the damage and harm which their actions have caused’ (Coyle 2001a:6). The ensuing
argument was that prisons could become more effective as places of rehabilitation if they
were run within a restorative framework which actively encouraged ‘prisoners to take
responsibility for the consequences of their behaviour by providing greater opportunities to
make amends, and by establishing formal channels of mediation between prisoners to
resolve conflict’ (Coyle 2001a:7).

The British restorative prison project has been implemented in collaboration with the
Prison Service in England and Wales and includes the active involvement of three prisons in
the north east of England. One of the main aims of the project is to generate debate ‘about
the purpose of imprisonment and prisons by examining the relationship between the prison,
the prisoner and the wider community’. There was also an effort to discover whether the
‘development of a restorative regime inside a prison can contribute to altering human
relationships and to changing the perceptions that prisoners, prison staff, victims and the
wider community have of each other’ (International Centre for Prison Studies Web Page:
November 2001).

Indeed the restorative prison project has effectively enhanced relationships and
perceptions amongst the aforementioned social groups. For example, the Albert Park Project
in the north east of England, involved prisoners from two local prisons in a total renovation
of the badly run down public facility. A boat had been ‘rebuilt by prisoners in the workshops
of one of the local prisons. Men in nearby prisons had also produced mosaics for the ...
visitors’ centre, had built tables for its café and had constructed the ornamental railings
surrounding the lake’ (Stern, 2005:8). At a press conference held to launch an information
booklet on the Albert Park renovation, the Director General of Prisons (cited in Stern
2005:8) said:

It gives me enormous pleasure to launch this publication. | was brought up just round the corner
from Albert Park. | saw it gradually fall into disrepair. Now it is being refurbished with a major
contribution from prisons in the area ... The prisoners are putting something back into the
community. They are learning useful skills. And, hopefully, when they leave prison they will
feel that they have more of a stake in the community and be able to make a new start in life.

Another restorative justice park project in Reading was completed by young prisoners. A
public park area which had also fallen into disrepair, become a dumping ground for rubbish
and was frequented by drug abusers was cleaned up and is now used again as a local park
and children’s playground. During the clean up there were reports of local community
members taking refreshments to the teams of young offenders. According to Leathlean
(2004:3) the parks projects gave:

offenders a chance to undertake active, meaningful work, and make direct amends to the
community. Offenders have clearly valued this opportunity, and have been moved to see how
much it has meant to the residents. In the words of one offender: “You can feel good that you are
doing something for the community, not just sitting back and doing your time. And it was nice
to see that they had faith in us, that they believed that we could be rehabilitated. In that sense,
they were giving something back to us’.
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Within a restorative prison setting, prisoners have the opportunity to make some form of
reparation to local communities through meaningful work. This could be by way of
supplying goods manufactured in the prison to charitable organisations or through the sale
of such goods with profits donated to the relevant organisation. According to Coyle
(2001:9):
The prisons are working with a non-government organization called ‘Inside-Out’ refurbishing
goods, such as motorcycles, spectacles and books, for use by disadvantaged people in the United
Kingdom and in other countries ... Non-governmental organizations and other voluntary groups
report that, when offered the chance, prisoners will work with enthusiasm on projects they know
will help people who are more disadvantaged than they are: the old, the ill, the poor ... The high
motivation, active commitment and on-going enthusiasm that people in prison can bring to work
of this kind and what they can achieve should not be underestimated.

Prison therapeutic communities have also been established in several prisons in England and
Wales. HMP Grendon, arguably the best known therapeutic prison, contains more than 200
high security prisoners. At Grendon, ‘the program is based on therapeutic community
principles, where a dedicated multidisciplinary team of staff works together with prisoners

. This therapeutic dialogue leads to greater understanding of their usual behaviour’
(Liebmann 2007:247). Importantly, more than 30 years ago in 1973 a therapeutic prison unit
was established in Barlinnie Prison in Scotland. The Barlinnie Special Unit was set up to
hold Scotland’s most violent and troublesome prisoners. Disturbingly, and despite its
success in rehabilitating many violent offenders, the Unit was closed in the late 1980s
because of high running costs (Boyle: 1984). The Barlinnie Special Unit was a crucial
breakthrough in the treatment and rehabilitation of the most violent offenders.

Various restorative and reparative processes are currently in place in prisons in several
other jurisdictions around the world. However, these have been described as ‘piecemeal,
uncoordinated and largely dependent on the initiative or chance involvement of enthusiastic
individuals’ (Liebmann & Braithwaite, cited in Mace 2001:2). Liebmann (2001) goes on to
say that such initiatives ‘can often be short lived or become marginalised under the pressure
of other priorities if they have not been integrated as part of the prison’s regime’. Currently,
Belgium is the only country which has its entire prison system based on restorative justice
practice which includes, but is not limited to, prisoner reparation to victims and community,
victim and community involvement in the process and prison staff who are trained in the
principles of restorative justice.

Within the West Australian prison system, for example, a few reparative projects are
currently in place. In Casuarina maximum security facility a few prisoners re-classify used
spectacles as part of an international eye care project to enhance sight within the populations
of third world countries such as Nepal. In support of Coyle’s previous argument, these
prisoners have a sense that they are contributing to society in a positive manner by helping
those they perceive to be worse off than themselves (personal observation and conversations
with the prisoners and prison officers concerned, Casuarina Prison 2001). These reparative
activities do not, however, occur within a restorative prison setting. In line with this,
Liebmann and Braithwaite (cited in Mace 2001:2) found, that there were few prisons
worldwide which had adopted restorative justice as a ‘total philosophy informing all their
activities’.
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Restorative Processes within a Prison Context

We have argued that the current operation of prisons offers very little to the community.
Victims of crime are not recompensed for their losses. The community is not safer. Prisons
do not reduce crime but, conversely, are themselves criminogenic. And finally, the
community gains little benefit because the continued high cost of incarceration eats into the
public purse with ever increasing imprisonment rates. Granted, incapacitation does in most
cases limit the criminality of prisoners to the prison, but since almost all prisoners are
eventually released, the community is rightly justified in demanding a system which reduces
future criminal activity rather than one which supports the further development of
criminogenic attributes.

We have also shown that restorative justice offers victims, offenders and the community
better outcomes than traditional criminal justice sanctioning. Our work with adult offenders
in the West Australian Magistrates’ Courts resulted in significantly better outcomes for both
victims and offenders (see Beven et al 2005; Goulding & Steels 2006 for a full discussion).
It also illustrated how restorative justice works towards the reduction of offending through a
decrease in levels of offender neutralisation (Beven et al 2005). As part of that discussion
we have shown that restorative justice can be transposed to a penal philosophy and that it
now operates throughout the Belgian prison system.

In order to work effectively within the prison setting, restorative justice processes should
address some fundamental areas of concern. These are (in no particular order):

1. Providing reparation to victims and communities through meaningful prisoner work
activities which effectively assist individual victims and/or local communities.

2. Restructuring of all grievance procedures within prisons to include and promote
alternative dispute resolution processes. This would include prisoner to prisoner
disputes, prisoner to prison staff disputes and all prisoner and prison staff grievances.

3. Encouraging prisoners to recognise that their criminal actions have caused harm to
victims and their families, their own families and communities.

4. Encouraging prisoners to engage in counselling and/or therapeutic programs within the
prison with supportive networks of family or peers in order to address the underlying
issues which resulted in their offending behaviour patterns.

5. Encouraging prisoners to engage in interaction with victims (not necessarily their own
victims) where appropriate within the prison setting.

6. Building positive relationships between prisoners and prison staff.

7. Fostering new relationships between prisoners, the prison and the local community as a
first step towards reconciliation and successful prisoner reintegration.

8. Counteracting the negative stereotypical images of prisoners within local communities,
thus effectively increasing the opportunity for successful reintegration.

According to Coyle (2001:10), the truly restorative and therapeutic prison setting would:

present prisoners with a series of duties, challenges and learning opportunities. It would invest
trust in the prisoners’ capacity to take responsibility for performing tasks, for meeting
challenges and for using learning opportunities. The task for prison staff at every level and in all
departments would be to work with prisoners to identify the skills, guidance and support they
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need to restore their lives, equipping themselves for renewed citizenship and a life away from
crime.

A key factor in a restorative and therapeutic prison is an environment of safety for both
prisoners and prison staff. This stands in marked contrast to the violent and brutalising
nature of our current prisons (Foucault 1977:266; Aungles 1994:185). As Newell (2001:3)
argues, ‘unless prisoners can avoid experiences of being victimised in prison they are
unlikely to be able to focus their attention upon those they have damaged by their offending
behaviour. Thus the need to create and sustain safe healthy prisons is vital for restorative
justice to flourish’.

The Implementation of a Restorative and Therapeutic Prison
System

The Belgian experience began ‘with the cultivation of a prison culture which allows and
stimulates restoration processes between victims and offenders’ (Newell 2001:3). In order to
implement restorative practices and establish the underpinning philosophy, all prison staff in
the initially selected Belgian prisons had to undergo extensive training and education in the
principles and practice of restorative justice. Many obstacles had to be overcome, not the
least of which was the attempt to combine restorative practices with traditional prison modes
of administration. Newell (2001b:4) suggests that the tension between the two is still
apparent. He maintains that:

Restorative justice requires respect, the assuming of responsibility and the freedom to solve
problems by those involved in the conflict. These attitudes are opposed to the deprivation of
freedom and limited personal responsibility that form the basis of current prison practice.

In the Belgian reforms prison officers have been required to develop generic therapeutic
skills to facilitate restorative and therapeutic processes in diverse situations. The restorative
and therapeutic procedures require a fundamental lack of prejudice on the part of members
of staff who have to deal with offenders and their support networks (and victims and their
support networks) regardless of the criminal act which led to the prisoner’s incarceration.
These skills are also displayed in the restorative management of situations of conflict
between prisoners and between prisoners and prison staff. In order to better accommodate
the transition from retributive to restorative systems, consultants are employed in each
prison to raise awareness of restorative processes and to establish meaningful dialogue
between prisons and community.

In their turn, prisoners have to learn to accept responsibility for the harm their criminal
activities have caused to individual victims, family and neighbourhood. This largely
transformative component is implemented at the beginning of any given prison sentence and
is maintained throughout the term of custody. Newell outlines the process thus:

Staff organized support to help them (prisoners) take up responsibility for the crime and the
consequences for the victims ... Prisoners are given awareness training so they are conscious of
the psychological and emotional consequences for the victims. This program is called “Victim in
Focus’ and is a confronting approach aimed at changing attitudes (2001a:3).

Prisoners are also made responsible for any financial compensation owed to victims. To this
end, a restoration fund has been established and prisoners are now able to earn money in
order to pay victim compensation. This has the effect of instilling some degree of
responsibility in prisoners whilst providing reparation for victims.
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In the early stages, both victims and community were given preparation for the radical
change towards a restorative criminal justice system. This was initially through provision of
information about restorative justice practices and ‘the situation of imprisoned offenders and
what is likely at the end of their sentences’ (Newell 2001a:3). Victim aid groups were also
consulted throughout the introduction of restorative practices, which came into play from
initial arrest of offenders, through the investigation process, the court process to
incarceration in restorative prisons. In Belgium then, ‘at all stages of the process victim
orientation and the possibilities for mediation, reparation, community service or other
alternative ways to react to lawbreaking are becoming the norm’ (Newell 2001a:3).

Restorative and Therapeutic Prisons: An Australian Context

For principles of restorative and therapeutic justice to work in Australian prison systems
there would need to be profound cultural change across all jurisdictions. This would need to
be initiated amongst the prisoners, prison staff and community members. Rather than
attempt to achieve this across the board — an unlikely proposition as it would arguably meet
with strong resistance and do little to initiate real cultural and philosophical change — the
suggestion here is that an action research project involving the development of one wholly
restorative and therapeutic prison be considered. Because our experience and knowledge
base is largely within the Western Australian system, our selected example is unashamedly
parochial. The recently commissioned and privately run Acacia Prison has stood alone in
resisting (to date) the entrenched culture of the Western Australian state run prison system.
For this and various other practical and logistic reasons, Acacia prison arguably presents as
the most appropriate starting point for the introduction of such radical reform.

Acacia is a 780 bed, relatively new prison largely staffed by personnel with little or no
experience in the state prison system and, consequently, the prison is not yet steeped in the
punitive and divisive cultural practices which have haunted West Australian state run
prisons. Further, because it is a privately run prison, Acacia is somewhat distanced from its
state counterparts. Also, Acacia prison’s simpler organisational structure with its parent
company, Serco, appears to allow senior management more discretion in the day to day
running of the prison. As a result of this, prison management and staff may be more
prepared to adopt restorative and therapeutic practices than those entrenched in the
traditional state system. In addition to these factors Prison Fellowship (Australia) has
already introduced their faith based restorative ‘Sycamore Tree’ program within Acacia
prison where surrogate victims meet with prisoners, explain restorative justice philosophy
and engage in symbolic actions of responsibility taking, apology and reparation
(www.users.bigpond.com/pfanswi/projects/pf_sycamoretree.html). Although we view the
‘Sycamore Tree’ program as a welcome move in a positive direction, we also contend that a
more inclusive restorative approach which is secular rather than simply Christian based and
faith focused is merited.

At the time of writing, Prison Fellowship (Australia) has completed several ‘Sycamore
Tree’ programs at Acacia Prison. Conversely, senior management at several state run
prisons have been reluctant to introduce the restorative program, offering little or no support
to the concept. However, in opposition to the majority of state run prisons, senior
management at Karnet Prison Farm have recently permitted the first ‘Sycamore Tree’
program to be run at the minimum security facility. Certainly, for those implementing
restorative programs in custodial settings, it is important to acknowledge that prisons
prioritise security concerns and run to rigid schedules which, if interrupted, can cause
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logistic problems for staff. Prison Fellowship also applied to run a restorative justice
program in a state run facility; Bandyup Women’s Prison (Personal Conversation with
Patrick Chong, Prison Fellowship Australia, May 2006). However, permission was denied.
Interestingly, in most countries where restorative programs are implemented in prisons,
there are far fewer opportunities available for women prisoners to participate (Liebmann &
Braithwaite 1999). Going against this trend, however, in 2003 HMP Cornton Vale, the only
women’s prison in Scotland, introduced several restorative justice programs. Liebmann
(2007:251) notes that, subsequent to the establishment of a more restorative culture within
Cornton Vale, there were ‘reduced levels of self-harm, bullying and assaults/fights; and
prisoners reported that they felt safer’.

Within a West Australian context, the already established restorative justice program in
Acacia Prison addresses only one of the four main elements required in a restorative and
transformative prison environment; that of establishing an awareness of the impact of crime
on victims through direct mediation between victims and offenders. The remaining three
elements are considered to be:

e The implementation of meaningful workplace activities for prisoners so that a
proportion of their time is spent working for the benefit of others within a spirit of
reparation.

< Incorporating restorative justice principles into dispute, grievance and disciplinary
procedures.

< Initiating positive relationships with local communities in order to illustrate the need for
prisoners to be ‘reconciled with the wider society and received back into it’ (Francis
2001:2).

There is no set formula or plan for the establishment of a restorative and therapeutic
prison. Such prisons are few and far between. Even so, valuable lessons can be learned from
the Belgian experience and from the current research being conducted by the International
Centre for Prison Studies in Britain. What is clear from the outset is the need for intensive
training and education of prison staff at all levels in the theories, practice and generic
applications of restorative and therapeutic justice. This would require, as in the Belgian
system, the employment of restorative and therapeutic justice consultants (reporting directly
to the prison superintendent at each prison) to initiate, maintain and oversee ongoing
development and implementation of positive practices. Running parallel with prison staff
education and training, there would need to be an intensive program of community
information similar to that carried out by the Belgian authorities. This would require the
close involvement of victims of crime, victim aid groups, church and community
organisations and the general public.

It is acknowledged that the concept of a restorative and therapeutic prison in Australia
would involve sweeping change from within the various state run criminal justice systems.
The introduction of such radical transformation would require clear vision and political
fortitude from relevant state government ministers. However, the prison system we have
does not serve either victims or the community effectively. It is economically unaffordable,
reproduces criminality and comes with a tremendous social cost. The restorative and
therapeutic model has provided the Belgian community with a more effective and pro-social
system, which satisfies most community concerns with regard to the workings of the
complete criminal justice system. As Newell (2001b:1) points out:

Whilst we continue to regard restorative justice and prisons as opposite points of the spectrum
the public will not recognize its validity as a realistic approach to resolving the conflicts
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involved in the decisions central to criminal justice. The debate about prisons must become
more central in seeking to establish restorative justice as more than an interesting alternative for
the less serious offenders and offences. The victims of serious crimes are being let down by the
current exclusion of prisons as places of restoration for offenders, victims and their
communities.

In conclusion, all of us who constitute ‘community’ — including victims of crime and
offenders, as well as ordinary community members — are being let down by retributive
prison and criminal justice systems which do little to heal the effects of crime and nothing to
create safer communities. The concept of a restorative and therapeutic prison systems
Australia wide may seem a remote possibility at present. But it must be acknowledged that
the vast majority of our prisoners have come from local communities and, in time, all but a
handful will return to these communities; most of these men and women will have been
harmed and made worse by their experience of imprisonment. The contention here is that
prisoners who have served their time within restorative and therapeutic custodial settings
would be returned to the wider community with a vastly better chance of successful
reintegration as law abiding, valued citizens.
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Prison’s Spoilt Identities: Racially
Structured Realities Within and
Beyond

Nafis Muhamad Hanif

Abstract

This article begins by seeking an explanation for the solidarity between Malay inmates
and guards in perpetrating abusive and discriminatory treatment towards Malay
transvestites. In the course of explaining an empirical phenomenon in the Singapore
prison, this article has examined Singapore’s history and ethnic demography, the ethnic
Malay minority’s lack of socio-economic development and modernisation vis-a-vis the
ethnic Chinese majority, geo-politics, the ideology and strategic choices of the state’s
political elite and their implications for inter-ethnic interactions between Malays and
Chinese. As this article will argue, prison culture, rather than being divorced from larger
society, is in effect able to articulate and elaborate on the processes of social exclusion
faced by ethnic Malay minorities and male transvestites in Singapore society. By shifting
the conceptual focus from ‘prison in society’ to ‘prison of society’, a new analytical
dimension of informal inmate culture and social structure has been realised; one which
suggests immense possibilities for prison literature.

Introduction

Prisons have been normatively conceptualised as ‘total institutions’ (Goffman 1961) and
‘complete and austere institutions’ (Foucault 1979), historically adapted from Roland’s
(1930) notion of ‘segregated communities’ and Etzioni’s (1957) concept of ‘closed
institutions’. Fundamentally, the various terminologies converge on their emphasis of the
‘total’ character of the prison, signifying an ‘artificially created, autonomous socio-cultural
enclave in which inmates are subjected to a depersonalising and totalitarian regimen’
(Goffman 1961). Within the total institution, the prison population has been conceptualised
as a dichotomy of ‘the large managed group, conveniently called inmates, and the small
supervisory staff’ that corresponds to a division along the axis of power (Goffman 1961:18).
In Discipline and Punish, Foucault’s (1979:136) analysis of the penal process as an exercise
of power by the authorities over inmates who are described as ‘docile bodies that may be
subjected, used, transformed and improved’ similarly alludes to the divide between inmates
and custodians along the axis of power. Although Foucault (1979) argues that the imposition
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of power in the process of disciplining and inmate management are not merely a top-down
exercise and that coercion was not so manifest, he nevertheless accords primacy to structural
factors as the impetus in orientating inmates’ actions. Specifically, Foucault emphasises the
panoptic effect of the prison in eliciting the input of the inmates in imprisoning themselves.
Conceptualising the prison as a total institution has influenced the idea that the prison
population is a dichotomy of inmates versus guards whose interactions revolve around
relationships of force and dominion.

Conceptualising prison as a total institution besides suggesting a physical separation
between the prison and the ‘free community’ (Clemmer 1958), has concurrently translated
into an intellectual separation. What is meant by intellectual separation is that prison
sociologists tend to find recourse in a deterministic, structural-functional analysis in their
research and observations of institutions, which leads prison literature to emphasise the
internal conditions of imprisonment as a stimulant of inmate social structure and culture,
administrative organisation and various empirical realities within the prison (Irwin &
Cressey 1962). Intellectual separation here highlights the failure of prison sociologists to
realise that much like other aspects of our social reality, inmate culture and social structure
cannot be understood without an examination of the social conditions at a particular point in
history within which it exists. To illustrate, much of inmates’ behaviour according to the
deprivation theory could be interpreted as attempts — whether conscious or unconscious — to
meet and counter the problems posed by the deprivations of prison life. Included among the
deprivations of prison life are ‘loss of liberty, goods, services, heterosexual contact,
autonomy and security and also psychological threats to their self-conception or sense of
worth, such as being reduced to childhood’s dependence or being forced into homosexual
liaisons’ (Sykes 1958:63).

Based on the assumption of prison as a total institution, the deprivation theory of
imprisonment which adopts a structural-functional perspective, suggests that ‘the inverted
sexology of all-male incarceration counters the problems posed by the deprivations of
heterosexual contact in prison’ (Money & Bohmer 1980; cf Sykes 1958; Dumond 1992;
Rideau 1992; Donaldson 2001; Castle et al 2002). The inverted sexology of all-male
incarceration subdivides into ‘masturbation, wet dreams, consenting homosexual pairing
with one partner being exclusively androphilic and the other bisexual, consenting
homosexual pairing in association with heterosexual imagery where one partner is
exclusively androphilic and the other heterosexual, coercive partnerships with one partner
dominating but not injuring the other and neither being permanently and exclusively
androphilic and rape’ (Money & Bohmer 1980:258). The inverted sexology within the
homosocial prison environment that is of particular interest to this article is the consenting
homosexual pairing in association with heterosexual imagery. This is where one partner is
exclusively androphilic — specifically male transvestites — and the other partner is
heterosexual. Proponents of the deprivation theory have asserted that ‘the single sex
environment of the male prison where hundreds or thousands of men are deprived of their
ordinary mode of sexual expression inevitably enable male transvestites to practise their art
with even greater impunity and appreciation” (Money & Bohmer 1980:259).

The data gathered in this article firstly challenges the notion that power operates in a
coercive fashion within the prison thus producing identifiable divisions in the crystallisation
of roles assumed by custodians and inmates. Secondly, the data collected challenges the idea
that male transvestites who are inclined towards homosexuality necessarily possess a
currency to survive the context of single-sex incarceration, as hypothesised by the
deprivation theory. This article aims to explain the uncharacteristic solidarity expressed by
the “‘Malay’, ‘male’, ‘masculine’, ‘heterosexual’ inmates and prison personnel — as
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compared to their Chinese and Indian counterparts — in perpetrating verbal and physical
abuse and overt discriminatory treatment towards the almost exclusively ‘Malay’, ‘male’,
“feminine’, ‘homosexual’ transvestite population, as observable in the Singapore male
prisons. Henceforth, the term ‘Malay transvestites’ will denote the ‘male’, ‘feminine’,
‘homosexual’ transvestite population in the Singapore prisons that comprises almost
exclusively of Malays. Conversely, ‘Malay’, ‘male’, ‘masculine’, ‘heterosexual’ inmates
and guards who differ from Malay transvestites along the lines of gender and sexuality by
subscribing to the normative construction of sex, gender, and sexuality as the majority of
inmates in the Singapore prisons do, will be referred to as ‘Malay inmates’ and ‘Malay
guards’.

The theoretical frameworks that seek to explain inmate culture and social structure,
derived from conceptualising prison as a total institution, are limited in their capacity to
explain the aforementioned empirical phenomenon observable within the Singapore male
prisons. Such a limitation, | will argue, is attributable to the insistence on a physical cum
intellectual separation between the prison institution and the free community that is not only
erroneous, but has simultaneously resulted in the conceptual and theoretical
underdevelopment of prison literature (Mathiesen 1966; cf Dikotter & Brown 2007). Thus, |
am establishing here that this article neither approaches the topic of sexuality in prison in
any conventional way nor does it endeavour to test whether the deprivation or importation
model of imprisonment better explains the empirical phenomenon in question. Rather than
subscribing to a conventional, structural-functional analysis, this article emphasises how an
empirical phenomenon in prison constitutes an underlying reaction to, and accordingly
sheds light on, the processes of socio-economic and political marginalisation occurring in
larger society.

Accordingly, this article aims to invigorate and to internationalise the ethnography of the
carceral universe understood both as a microcosm endowed with its own material and
symbolic tropism and as vector of social forces, political nexi, and cultural processes,
imported from larger or Singapore society, that traverse its walls. The solidarity between
Malay inmates and guards in perpetrating overtly abusive and discriminatory treatment
towards the Malay transvestites, | will argue, constitutes a reaction towards the latter whose
socio-economic marginalisation in prison reflects, entrenches and exacerbates the socio-
economic and politically marginal status of ethnic Malays vis-a-vis the Chinese in
Singapore society. This parallel between the economic marginality and ostracism of Malay
transvestites in prison and the socio-economic and political marginality of the Malays vis-a-
vis the Chinese in Singapore society has induced Chinese inmates to initiate a derogatory
‘ethno-racial’ (cf Goldberg 1992) discourse that racialises ‘Malayness’ with marginality.
This ethno-racial discourse has the effect of intensifying and strengthening the ‘spoilt
identity’ (Goffman 1961) of the Malays, whether in prison or Singapore society, as ‘socio-
economically marginalised, weak, subordinate and incapable of surviving in a modern
society’ (Rahim 1998). Additionally, the ethno-racial discourse that identifies transvestites
as ‘Malays’ facilitates imputing and essentialising the conspicuous attributes of transvestites
onto the male members of the Malay ‘race’. Two conspicuous traits of transvestites, their
feminine demeanour and their homosexuality, results in the discursive ‘gendering of male
members of the Malay race’ as effeminate (read: weak, subordinated) and the ‘racialisation
of the sexuality’ of Malay men as predisposed towards homosexuality. Ethno-racialising the
marginality, femininity and homosexuality of Malay transvestites onto the male members of
the Malay ‘race’, rather than with transvestites specifically, inevitably implicates the image
of the Malay inmates and guards, who share overlapping social identities as ‘Malay’ and
‘male’ with the Malay transvestites. The ethno-racial discourse that is ignited by the Malay
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transvestites in effect implicates all Malays. This is crucial in explaining the solidarity
expressed by Malay inmates and guards in perpetrating verbal and physical abuse and overt
discrimination towards Malay transvestites.

Reflecting on the way Chinese inmates ethno-racialise the marginality of Malay
transvestites as an inherent trait of Malayness imported from their impression of Malays in
Singapore society, this article will rectify prevalent conceptualisations of ‘prisons as
institutions in society” by developing an antithetical concept of “prison of society’. Although
official prison discourse highlights the expressed femininity and homosexuality of
transvestites as a basis for their marginalisation within the single sex/gender milieu of the
prison, the ethno-racial discourse perpetuated by Chinese inmates challenges the official
rationalisation. Contrarily, Chinese inmates read the socio-economic marginality that
characterises Malay transvestites in prison as an expression of the inherent attribute of
Malayness since Malays in Singapore society are also socio-economically and politically
marginalised in relation to the ethnic Chinese majority. The disjuncture between the official
prison discourse and the ethno-racial discourse constructed by Chinese inmates proves that
the conceptualisation of prison as a total institution is fallacious. Inmates do not become
‘docile bodies’ (Foucault 1979) upon entry into the prison, divorced from the socio-
economic and political relations of which they were a part of, which in this case refers
specifically to members of a particular race within a multi-racial context. Power is not
unidirectional, as reflected by the data, to be exercised by the custodians of control on the
inmates but the intersections of race, gender, sexuality and discourse of ethno-racialisation
does affect the flow of power within the prisons. In a context where race consciousness is
ignited and the management of the spoilt identity of the Malays is at stake, Malay guards
establish solidarity with Malay inmates and in so doing, accord the latter with more power
to be exercised over Malay transvestites. The exercise of power by Malay inmates over
Malay transvestites who are perceived to be exacerbating the spoilt identity of the Malay
‘race’ is sanctioned by Malay guards.

Field Research with Malay Male Transvestites in Prison

For a myriad of reasons, qualitative methodology was favoured in this study. A quantitative
questionnaire, defined by the researcher’s analytical perspective where certain questions are
deemed significant for analysing social behaviour, restricts the voice of the informants as
the subsequent categories that these questions give rise to may not accurately reflect how the
participants think about what they are doing. Additionally, my meagre exposure to the penal
phenomenon could potentially incorporate inappropriate assumptions and frameworks
during the process of designing a quantitative questionnaire. This would inevitably produce
distorted accounts of the lived realities of Malay transvestites in prison. Furthermore, a self-
administered questionnaire would assume a high level of formal education on the part of the
informants which would have been problematic since most of the participants were illiterate
in English. Conversely, in-depth interviews managed to capture the complexities of inmates’
everyday life and interaction patterns that were vital in generating rich data and sound
theorisations. Through in-depth interviews, my participants also provided me with the
names and the five-digit identification numbers of several transvestites who had been
labelled “too vocal’ and “deviant’ by the administrators and staff members in prison and who
were intentionally excluded from my study. Snowball sampling became a productive mode
of sampling informants because it provided me the opportunity to rectify the otherwise
skewed sampling of informants that | would have ended up with at the discretion of the
prisons’ administrators. Since the prison administration claimed ownership of tape-
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recordings, | transcribed interviews in a personal diary to uphold the confidentiality clause
in the indemnity form.

In order to sample participants whose incarceration experiences were pertinent towards
clarifying and developing an understanding of the research topic, it was crucial to
distinguish ‘transvestites’ from the category of ‘catamites’. ‘Catamites’ as used in the
Singapore prisons is conceptually deflated since its failure to specify the subset groups
within the *homosexual’ community conceptually reduces the complexity of homosexual
behaviour to a single dimension of sexuality. Additionally Lorber (1994:84-89) has
highlighted the various dimensions of homosexuality as a typology of ‘transvestites who
cross-dress but have not undergone a sex-reassignment surgery, a transsexual who has had
sex-change surgery, and the remaining homosexuals who neither cross-dress nor have the
desire to undergo a sex-change operation, although their sexual object of choice remains a
male person’ (cf Teh 2003:12). The participants’ emic definition of themselves
corresponded to Lorber’s (1994) typology of ‘transvestites’ where gender constitutes a
crucial theoretical construct in the presentation of self and in orienting their actions. Despite
inserting breast implants, consuming hormone pills and cross-dressing all the time, the
participants affirmed that they have neither surgically altered their genitalia to make their
sex correspond to their gender identity nor have a desire to do so.

Distinguishing Between the Concepts ‘Prison in Society’ and
‘Prison of Society’ and Examining their Theoretical Implications

Conceptualising the prison as an institution in, but not of the society in which it exists,
henceforth known as ‘prison in society’, is historically influenced by the dominance of
anthropological perspectives in criminology. Empirical studies of the prison community are
typically ethnographies of a microsociety, where the prison is compared to a primitive
society, isolated from the outside world and functionally integrated by a delicate system of
mechanisms, which kept it precariously balanced between anarchy and accommodation
(Stastny & Tyrnauer 1982:131). In line with the “‘microsociety model of the prison’, Hans
Reimer, following his self-imposed incarceration in mid-1930s, confined his observations to
inmate life which describes an essentially autonomous community outlined by a social
hierarchy, mores, attitudes, and a mythology. Grosser (1960:1) describes inmate society as a
‘social microcosm’ with its own argot, leaders, laws, rites and rituals that are in perpetual
conflict with “the prevailing order of society, personified by the institutional personnel’. The
culture concept is basic to these early prison studies (Stastny & Tyrnauer 1982:131).

Operating on the prison in society premise imparts a canonical quality to sociological
theorisation of informal inmate culture and social structure as an inevitable consequence of
‘prisonisation’. Prisonisation conceptually refers to ‘the process by which a new inmate
takes on the norms, customs, values, and culture in general of the penitentiary and learns to
adapt to the prison environment’ (Clemmer 1958:298). Prison in society influences
theorisations so as to emphasise not the conditions that determine the degree of socialisation
into the informal inmate culture and social structure, but rather for those explaining why the
culture is there to be socialised into. Lacking analytical depth, the informal inmate culture
and social structure, conceptualised as antithetical to the formal prison administration
(although inevitable in every custodial institution), have systematically been theorised as a
form of structural accommaodation to the “pains of imprisonment’ (Sykes 1958). Concepts of
“‘pains of imprisonment’ and ‘prisonisation’ are premised on the questionable conception of
imprisonment as a process of ‘border crossing into a society that is organized differently and
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centred around a different culture than the everyday world left behind, a passage that is
acknowledged by the prison culture distinction between the world of the joint and the
outside free world” (Jones & Schmid 1999:1).

As | will argue, both the deprivation and importation theories that have been developed
to account for the adaptive nature of inmate social structure and culture are based on the
prison in society concept. The deprivation model proposes a structural-functional
explanation of inmate culture as an adaptive response to the institutional features of prisons.
To explain why heterosexual inmates engage in homosexual behaviour within the single
sex/gender prison milieu, especially favouring ‘queens’ or male transvestites, proponents of
the deprivation model typically frame situational homosexuality in terms of ‘social types or
role patterns which members living in a particular social world believed to be important’
(Strong 1943:564; cf Money & Bohmer 1980; Rideau 1992; Donaldson 2001). Proponents
of the deprivation model have emphasised the function of “social types’, collectively termed
‘argot roles’, in dealing with the major deprivations of prison life (Sykes 1958:84). The
situational homosexuality of ‘wolves’ and ‘jockers’ in prison, who are otherwise
heterosexual in the free community, has been interpreted by deprivation theory as a need for
sexual expression and as a way for inmates to resist their forcible feminisation during
incarceration, marked by helplessness, loss of autonomy and forced obedience to the hostile
figure of the officialdom (Clemmer 1958; Man & Cronan 2001). Within the prison,
homosexual relations, whether consensual or coercive, are rationalised by inmates as
heterosexual based on the performance of socially affirmed gender statuses constructed
within the sex act (Lorber 1994:30). The homosexual act in which the wolves, and jockers
penetrate, while the ‘fags’, ‘punks’ and ‘queens’ (Sykes 1958:84) are penetrated
distinguishes the masculine from the feminine. Although fags and queens are both inclined
towards homosexuality, queens perform femininity by ‘tying up their shirttail, making toilet
paper mammary glands and smiling provocatively at well-hung prisoners’ (Money &
Bohmer 1980:261) while fags retain their masculinity. Punks refer to heterosexual inmates
who are penetrated during the homosexual act either under duress or to gain certain goods or
services (Eigenberg 1992:222). Within the homosocial prison, queens are preferred over
punks and fags because their manifest femininity, in direct contrast to the ‘masculinity of
male inmates who flex their muscles, adjust their crotches, and put on as good a show as the
drag queens’ — facilitates the appreciation of homosexuality as a heterosexual act (Money &
Bohmer 1980:261).

Inmate culture and social structure that the deprivation model proposes are developed as
an adaptive response to the deprivations of imprisonment are contrarily purported by the
importation theory as being affected by the experiences and values of prisoners prior to their
incarcerations. Consequently the deprivation and importation model are perceived as
antithetical (Irwin & Cressey 1962; Thomas 1975; Hawkins 1976; Adams 1992). | contrarily
argue that viewing the deprivation and importation models of imprisonment as dichotomous
result from erroneously basing the former on the concept of prison in society and the latter
as suggesting that the socio-economic and political dynamics within larger society could be
replicated within the prison or possibly affect inmate culture and social structure. Such a
misinterpretation derives from ‘proponents of the importation theory urging researchers to
focus on pre-institutional behaviour patterns since criminal dispositions and behavioural
patterns prior to incarceration possess strong explanatory power in accounting for inmate
behaviour’ (Roebuck 1963:193). Rather than premised on the permeability of the prison to
the socio-economic and political dynamics of the free community, importation theory
merely suggests that where relevant, inmates may draw on or modify a subset of their pre-
incarceration values and experiences to adapt to the conditions of a total institution (Thomas
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& Foster 1973:231). The crucial issue for proponents of the importation model remains how
the inmates’ pre-incarceration values and experiences might be reinforced or called into play
by the realities of prison life. The innovative proposition of the importation model that
inmate behaviour is conditioned by their pre-incarceration values is neglected due to the
persistent notion that the inmate social system would emerge almost without regard to
inmates’ criminal histories — an idea influenced by assumptions about the power of
totalitarian systems to shape behaviour and the limited possibilities of dealing with the
threats posed by imprisonment (Sykes 1995:82).

Although deprived of heterosexual contact, the solidarity between Malay inmates and
guards in perpetrating abusive and discriminatory treatment towards Malay transvestites
challenges the assumption of both deprivation and importation models which assume that
inmate culture reflects rational choice, aimed at coping with the deprivations of
incarceration. The assumption that inmates’ actions are always instrumental within a total
institution has impeded a systematic attempt to incorporate the significance of racial,
political, and religious stratification within the free community in fostering a holistic
understanding of prison organisation. Consequently, both the deprivation and importation
models — founded on the prison in society concept — are limited in their capacity to
appreciate the antagonistic attitude of Malay inmates and guards towards the Malay
transvestites that is only explicable by taking into account the socio-economic and political
relations between the Malays and Chinese in Singapore society.

In Singapore, the socio-economic disparity and political inequality between the Chinese
and Malays as well as the marginal role played by Malays in Singapore’s development have
been extensively documented (Yusof 1986; Li 1989; Zoohri 1990, 1987; Rahim 1998;
Mutalib 2005; Lee 2006; Lian 2006). The inescapable fact that Singapore Malays have
never been active participants in the economic and political structure of Singapore has
induced a perception among both Malays and non-Malays that Malays are incapable of
operating successfully and independently in a modern productive society. The ideal
Singaporean who has contributed substantially to Singapore’s development possesses
‘achievement motivation, a money orientation, a competitive spirit and a desire for upward
mobility, qualities that are fundamentally congruent with the historical performance of
Singapore Chinese rather than Malays’ (Betts 1975:299-300). Since the 1980s, both the
Singapore government and Malay community leaders have been concerned about the
educational performance of the Malay community that has been lagging behind the Chinese
and Indian communities, which not only hinders the extent of Malay participation in the
national economy but also threatens inter-ethnic harmony (Tan 1995:340). Zoohri (1990:9)
asserts that Malays are incapable of associating themselves with modern trade and
commerce because the absence of the right education means that Malays have to opt for
occupations of low economic status which inevitably makes them poorer than the other
communities.

With regards to the political marginality of Malays in relation to the Chinese in
Singapore, ever increasing attention has been accorded to the issue of ethnicity (race) in the
security policies of the city-state (Mutalib 2002:40). Singapore’s history of merger and later
being booted out of the Malaysian federation (1963-65), and its geographical location
between the two larger nations of Malaysia and Indonesia, whose numerically and
politically dominant Malay populations have had recent histories of anti-Chinese sentiment,
have made the ethnic idiom a paramount factor in the mindset of the republic’s elites
(Mutalib 2002:43; cf Milne & Mauzy 1990). This governmental pre-disposition has been
asserted more vigorously in recent years given the ethnic imbroglio in this region and
elsewhere. Consequently, the government is unrelenting and unapologetic in its belief that
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ethno-religious pulls are here to stay even in modern societies such as Singapore’s. Despite
the disenchantment expressed by Singapore’s minority ethnic Malays, who see the
government’s Singapore Armed Forces (SAF) standpoint as discriminatory and
contradictory to the avowed policy of meritocracy, many strategic and sensitive
appointments in the SAF will continue to be ‘out-of-bounds’ to Malay soldiers even if they
perform well in their basic military training during compulsory National service (Mutalib
2002:43).! These areas include armoury and tank units as well as front-line combat infantry.
Lee Kuan Yew’s statement on this matter has not escaped the attention of many:

If for instance, you put in a Malay officer who’s very religious and who has family ties in
Malaysia in charge of a machine gun unit, that's a very tricky business ... if today the Prime
Minister doesn't think about this, we could have a tragedy (The Sunday Times 1999:26).

As a subset of the dominant ethnic Chinese majority in Singapore, the perception of Chinese
inmates regarding the Malays is inescapably influenced by the ‘racially structured reality’
(Back & Solomos 2000) of Malays as a socio-economic and politically marginal community
vis-a-vis the Chinese in Singapore. Within the prisons, this racially structured reality renders
the Chinese inmates perceptive to the parallel between the economic marginality and
ostracism experienced by Malay transvestites in prison and the socio-economic and political
dominion of the Malays by the Chinese, of which the latter is imported from the broader
Singaporean context. This subsequently influences the Chinese inmates to perpetuate an
ethno-racial discourse that confirms and broadcasts the dominion of Malays by Chinese and
the “cultural inferiority of Malays to the Chinese’ (Barr 2000) within and beyond the prison.
The ethno-racial discourse exemplifies how the dysfunctional prison community reflects the
processes of socio-economic marginalisation of Malays vis-a-vis the Chinese within the
dysfunctional Singapore state. In the prisons, the racially structured reality of Malays as a
socio-economically underdeveloped community which is rooted in larger society, shapes
and dictates situations of race and ethnic contact, engenders beliefs about the nature of race
and determines the social relations between heterosexual Malay and Chinese inmates as well
as between heterosexual Malay inmates and Malay transvestites constructed on the basis of
racial categories. Having served lengthy sentences in several Singapore prisons, Sheila’s
reflection on the social exclusion of transvestites by the Malay inmates and guards reflected
the abovementioned argument succinctly:

Malay guards and inmates insist that “fucking bapuk embarrass both themselves and Malay
people”. Transvestites get their heads stepped on by everybody in prison. Malay guards and
inmates get mad when Chinese inmates blatantly say transvestites are a reminder of the sorry
plight of Malays inside and outside the prison. Truth is Malays are not as rich as Chinese, Malay
politicians are puppets of Chinese government and weak Malay gangs cannot rival established
Chinese secret societies. Malays have this insecurity that the Chinese are better and we are
scapegoats of that reality. Malay inmates are never held accountable by Malay guards if they
chastise or thrash us. Malay inmates and guards are in cahoots to make prison hell for us
transvestites.

As suggested in the excerpt above, the verbal abuse of Malay transvestites marked by
labelling them ‘bapuk’ is an elicited reaction to the discourse of ethno-racialisation,

Ever since Singapore’s independence in 1965 and especially since the 1980s, minority ethnic Malays have
been subjected to additional scrutiny in the republic’s defence policy. The government’s rationale has been that
in a conflict with Singapore’s predominantly Malay neighbouring countries (Malaysia in particular) it would
be very difficult for Singapore Malay soldiers to be scrupulously loyal and patriotic to Singapore. Given the
importance of the issue, Lee Kuan Yew (and a few cabinet ministers) held a dialogue with Malay leaders in
March 2001. See The Sunday Times (Singapore), 11 March 2001, pp34-35.
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perpetuated by the heterosexual Chinese inmates. ‘Bapuk’ is a derogatory Malay term that
does not recognise the psyche of transvestites as ‘men trapped in women’s bodies’ but
instead essentialises transvestites as ‘nuts, sluts and perverts’ (Ramli 1991). Within the
prisons, Chinese inmates appropriate the marginality of ‘Malay transvestites’ in order to
confirm the networks of marginalisation which suppress Malay culture in Singapore society
and to reinforce the widespread spoilt identity of Malays as racially inferior to the Chinese.
Through the ethno-racial discourse, the racialised spoilt images of Malays as marginal
crosses over into the prison boundary and becomes entrenched. This then ensues in a
solidarity between Malay inmates and prison personnel to mistreat the Malay transvestites
who are perceived as triggering and compounding the spoilt identity of Malays. As Natra,
the representative who was in charge of airing out the grievances of the ‘catamite’ housing
unit, affirmed:

Malay inmates and guards claim that we bapuk give the Chinese a reason to jeer at Malays.
Because of us, Chinese people say Malays, whether inside or outside prison, are always below
Chinese. This way of thinking justifies the cruelty Malay inmates and guards perpetrate against
us. Once this Malay guard said he had a job to give me. He said | was to clean a store-room.
When we got into the room, he locked the door, took his baton and hit my breasts. When |
slumped on the floor, he kicked my stomach. Then he dragged me up, bends me over a table,
pulled down my shorts and pushed his baton inside me. | cried out when he pushed his baton
deep inside me which made him slam my face into the table. My teeth cut into my lower lip,
which began to bleed. All the while this guard kept saying that this was what | deserved for
embarrassing the Malay community. He said he needed to toughen me up so | would start
behaving like a proper Malay man.

The antagonistic reaction of Malay inmates and guards towards Malay transvestites as |
shall elucidate in the following sections is inseparable from and influenced by the religious,
social, ethnic and gender dynamics that exists within the broader context of Singapore
society. The abovementioned observation has necessitated the introduction of a new concept
— prison of society. Prison of society criticises as ideological the assumption of prison in
society concept that the ‘mortification of self” (Goffman 1961) resulting from entry into a
‘people-processing institution” produces two homogeneous groups of people, namely prison
personnel and inmates. Mortification of self which suggests that upon entry into the prison,
it is theoretically possible for inmates and prison personnel to shed their social identities in
larger society, which are based on race, ethnicity, gender and sexuality in order to fulfill
their specific roles as custodians of control and docile bodies respectively, is incongruent
with the empirical reality observable in the Singapore prisons. The assumption that ‘prison
culture” (Clemmer 1958) is reducible to instrumental actions by inmates in response to the
deprivations of imprisonment is theoretically sterile since it formats a core set of
assumptions and expectations about prisons whose meaning do not necessarily originate in
prison or with prisoners. Schutz, through his distinction between Weil and Wozu motive, and
Weber, through his distinction between instrumental and axiological rationality, have
stressed that action is not always instrumental, which the concept of prison of society aims
to explore. Prison of society asserts that the complexities of inmate culture and social
structure could be better appreciated by drawing upon a long tradition of interpretive
sociological theory and ethnographic research that connects human action and inter-
subjective meanings. Conceptually, prison of society does not view the prison as an exact
copy or a representative model of larger society. Nevertheless, prison of society appreciates
that certain social processes and dynamics, whether related to race, religion or gender
existing in the larger society are observable within the prison institution. It also concedes
that changes in these processes and dynamics could affect the prison community and culture.
Such a consideration is based on studies that have empirically shown the boundaries of most
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prisons to be porous as guards collude with prisoners, ideas and objects move in and out of
confinement, and more generally, social, ethnic and gender dynamics existing in larger
society are replicated inside the prison, thus undermining the notion of the social exclusion
of prison community and prison culture from larger society (Dikotter & Brown 2007).

Contextualising Transvestism and the Consequent Marginalisation
of Male Transvestites in Singapore’s Male Penal Institutions

The parallel drawn between the socio-economic marginality Malay transvestites in prison
and Malays in Singapore constitute the foundation for Chinese inmates to initiate an ethno-
racial discourse. Malay transvestites are accordingly held responsible by Malay inmates and
guards for triggering the ethno-racial discourse that effectively exacerbates the spoilt
identity of Malays as a ‘weak race, poor in money, poor in education, poor in intellectual
equipment and moral qualities’ (Rahim 1998). This consequently lead Malay inmates and
guards to target Malay transvestites for abusive and discriminatory treatment. The
perception that the marginality of Malay transvestites in prison is an extension of the
marginality of Malays in Singapore among Chinese inmates is contingent upon two factors.
The first is the over-representation of Malays in the prison’s transvestite population. Second
and more importantly is the parallel drawn between the transvestites’ structural marginality
within the prison vis-a-vis the majority heterosexual prison population and that of the socio-
economic and political marginality of Malays vis-a-vis the Chinese majority in Singapore
society. In this section, | will conceptualise the ‘socio-economic marginality’ experienced
by the transvestite population and analyse the structural reasons for their marginalisation
within the prisons.

As an institution that subscribes to the normative construction of sex, gender and
sexuality, the management of inmates and the rehabilitative efforts within the prison
promulgates activities that cater to individuals who are either ‘male’, ‘masculine’ and
‘heterosexual’ or ‘female’, ‘feminine’ and *heterosexual’. Research pertaining to the prison
community have generally developed into two dichotomous categories — studies pertaining
to the incarceration experience of either ‘male’, ‘masculine’, ‘heterosexual’ inmates
(Clemmer 1958; Sykes 1958) or ‘female’, ‘feminine’, ‘heterosexual’ inmates (Giallombardo
1966). In order to enforce a mode of classifying inmates according to a cultural grid of
intelligibly gendered, sexual, and embodied identity categories, male transvestites are
incarcerated in the male prisons despite the incongruity between their sex and gender
identity. For transvestites, incarceration constitutes an exercise where ‘the notion of sex
coerces the grouping together of anatomical elements, biological functions, conducts,
sensations and pleasures in an artificial unity’ (Foucault 1990:154). Despite their
identification with femininity, male transvestites upon entry into the male prisons are
forcibly subjected to a ‘trimming of the personal front” (Goffman 1961) through the
regimentation of clothing, haircut and dispossession of personal paraphernalia upon which
the presentation of the gendered self is contingent. In line with the regimentation of clothing
and hairstyle that are obligatory upon all male inmates, transvestites are issued white, short-
sleeved tee shirts and blue shorts, without consideration for brassieres although most have
had breast implants, and they are shaven bald, in contrast to female inmates whose hair
length are maintained just below the ear. The ‘trimming of the personal front’ is an
institutional attempt to forcibly ‘masculinise’ the male transvestites so as to effect the
performance of gender in accordance with sex among the male transvestite population
(Hanif 2005).
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Comprehending the marginalisation of transvestites necessitates contextualising them as
deviant bodies with respect to performing their feminine self and expressing their
homosexuality within a coercive institution that functions according to the normative
construction of sex, gender and sexuality. In order to manage their spoilt identities, as a
result of having the incongruity of their sex, gender and sexuality exposed through the
trimming of the personal front in the male prisons, transvestites depend on their bodies to
influence the perception of the social audience with respect to, and sustain a consistent
construction of, their gender and sexual identity. Precipitated by the special circumstance of
being incarcerated in a male prison coupled with the trimming of the personal front, ‘the
axis of life or the crucial lines of interest in the life’ (Strong 1943:565) of the transvestite
population becomes centred on managing their spoilt identity by resisting their forcible
masculinisation and performing their femininity. Conceptually, an axis of life should be
viewed in terms of collective action, of relationships based on meanings of one’s actions
toward others and in which the individual has his interests defined, with reference to the
hopes, problems, and goals of the group (Strong 1943:565). Because they constitute
telescoped collective norms and aspirations, the axis of life becomes a controlling force that
animates and initiates action. The penal phenomenon of incarcerated transvestites,
characterised by being stripped of their feminine identity while simultaneously being
subjected to the ‘gaze’ of the remaining ‘male’, ‘masculine’, ‘heterosexual’ prison
population situates transvestites in a milieu where gender identification with a feminine
persona is intensified. The experience of transvestites induce a reinterpretation of Goffman’s
sociology (1971) as not the study of the representation of the self in the presence of a social
audience but rather the performance of the self, in this case gender and sexuality, through
the medium of the socially interpreted body. Roza, a long-term prisoner convicted of
embezzlement, explained:

Outside we get to wear women’s clothes, put on make-up, so that one look at us and people
know we are women. But in here everybody have a cookie-cutter image, we wear the same blue
short, white t-shirt and all of us are bald. So in prison we rely on our body movements to show
we are feminine. We are attracted and want to attract men. | am a woman inside.

The socio-economic marginalisation of transvestites within the homosocial prison context is
an effect of managing ‘outsiders’ (Becker 1963) to the normative construction of sex,
gender and sexuality, who disrupt the prison’s classification of inmates. The prison which
functions optimally based on a segregation of the genders conceptualises transvestites who
express their gendered and sexual self through the medium of the socially perceived body as
doubly deviant. Transvestites in prison are doubly deviant, first, as inmates who have
transgressed legally codified laws. Secondly, they are perceived as a threat to the social
order in prison because their expression of a non-normative sexuality and gender can cause
love rivalries within the homosocial prison context. Maintaining social order in prison
necessitates the spatial segregation of the genders through the segregation of transvestites’
bodies from the rest of the inmate population which then justifies the organisation of actions,
sanctions and reactions against the doubly deviant. The prison’s discursive essentialisation
of the negative images of the transvestites justifies relegating them to a peripheral status in
the male prison in the interest of social order. Chief S. of Tanah Merah Prison explained:

Catamites can influence male inmates through sexual favours. They can flirt like women and
instill jealousies between men and cause fights. Most catamites are prostitutes so they don’t
mind satisfying the sexual needs of the men. They threaten the order in prison and are a security
threat. Segregation is the only way to manage them even if it means they don’t work or are
treated substandard.
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The assumption that the integrity and continuity of the prison community and its normative
order are contingent on gender segregation results in and justifies the marginalisation of
transvestites from the prison economy, characterised by their exclusion from holding jobs in
the prison. Within the prisons, the economic marginality of transvestites is marked by their
exclusion from being employed as cookies,? tea-boys,* or workers in the assembly line
workshops making plugs or tagging clothes. The economic marginalisation of transvestites
simultaneously means that they are deprived of the income and privileges that employment
within the prison entails. Employment is a privilege for two reasons. First, employment
secures pecuniary benefits, specifically a weekly pay of 3 dollars and 50 cents for inmates
who work a ‘single shift’ (half a day’s work or four hours) and 7 dollars for inmates who
work a ‘long shift” (a whole day’s work or eight hours). Inmates’ salaries will be deposited
in their personal account and returned to them upon their release. As part of their privilege,
employed inmates are allowed to use their salaries to purchase ‘canteen’, or foodstuffs that
are outside of prison regulation. Aside from tangible benefits, economic marginalisation
indirectly deprives transvestites of the opportunities to upgrade their economic potential,
such as by acquiring provision of skills training in information technology, attending
computer and barber courses or to continue schooling, which could facilitate their chances
of post-incarceration employment. Claudia claimed that transvestites were discriminated as
a group because of their sexuality:

Officers let us apply for the courses knowing they won’t select us. Guards claim we are flirty so
we must be segregated. They only have six catamites working in one workshop in this prison.
Guards report that transvestites want to work only to get close to the men because transvestites
are prostitutes. We are not selected to attend any courses and we are excluded from religious or
rehabilitative counselling because there are male inmates in these classes and we have to be
segregated from them. I’'m locked up for almost 24 hours a day while waiting for five years to
pass by. I wish | would just die.

Since deviants do not have rights but are rather the recipients of mercy (Liazos 1972),
establishing transvestites as doubly deviant, in relation to performing femininity and
aggressively pursuing sexual relations with heterosexual inmates that could threaten prison
security, has justified the isolation of transvestites within the prison. Consequently, the
transvestites’ loss of liberty is a double one — first, by confinement to the institution and
secondly, by confinement within the institution. Communication between transvestites and
male inmates are strictly curbed under threat of isolation of both parties in the punishment
cell or worse, a lengthening of the ‘earliest date of release’ (EDR) between three to 21 days,
under the discretion of prison warders and superintendents. Labelling transvestites as doubly
deviant becomes synonymous with the ‘master status’ (Lemert 1996) of the transvestite
population that justifies their physical, psychological and emotional alienation, although this
encroaches on their rights. To illustrate, ‘yard time’, a one-hour exercise time which
constitutes the inmates’ right to be taken out of their cells, becomes subject to the discretion
of the prison officers. On numerous occasions, Lyna, a young inmate serving time for theft,
articulated that:

Selected based on good behaviour, ‘cookie’ denotes inmates who are placed in charge of general maintenance
around the prison. They usually perform odd-jobs, including sweeping the offices in prison like the records
office, the meeting room, officers’ rooms, clearing the rubbish, fetching inmates from the records office to
interview rooms since all interviews with inmates conducted by visitors are conducted outside the housing unit.
Generally they work in the prison offices, under the direct supervision and instruction of officers.

Inmates who are tea-boys are a separate group from ‘cookie’. Tea-boys wear a t-shirt with the word ‘tea-boy’
printed at the back of the t-shirt and they are confined within the sphere of the kitchen. Selected based on good
behaviour, tea-boys perform duties in the kitchen, like cooking for the whole institution, serving drinks and
food to officers and visitors and delivering meals to inmates’ housing units.
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One hour yard becomes 20 minutes if there are men around. Heck, there are always men around
because this is a male prison. These dogs, these guards always claim we trying to seduce the
men so no yard. If we argue our rights we go punishment cell. Staff Sergeant M. says ‘trouble-
makers don’t have rights’.

Ironically, the doubly deviant label attached to transvestites has generated two separate
contexts where deviant acts of overt abusive and discriminatory treatment perpetrated
against the transvestites by their labellers, both the heterosexual prison personnel and
inmates, are condoned and encouraged. In this section, | have explored the transvestites’
non-normative expression of gender and sexuality as a basis for their exclusion from
participating in the prison economy and their isolation from the rest of the inmate population,
which relegates them to a peripheral status within the formal prison administration. In the
subsequent section, I shall explore how the marginality of Malay transvestites parallels the
plight of Malays in the ostensibly meritocratic and multi-racial oasis of Singapore, thus
triggering the ethno-racial discourse. The ethno-racial discourse initiated by the Chinese
inmates that rationalise the socially disadvantaged position of Malays to be a result of their
‘inherently negative values and generally moribund attitudes’ (Rahim 1998) provoke the
Malay inmates and guards to perpetrate abuse against the Malay transvestites.

Ethno-racialisation: Transvestites’ Marginality as Malay
Marginality

The official and ideological discourse of the prison has framed the marginalisation of
transvestites as a consequence of the latter’s performance of femininity and predisposition
towards homosexuality, which is devoid of racial undertones. The Chinese inmates’
discursive interpretation of the marginality of Malay transvestites in prison, however, does
not reflect this official rhetoric. Instead, Chinese inmates interpret the marginality of Malay
transvestites through a lens that racialises the Malays as a socio-economic and politically
marginalised ‘race’. To unravel the root of the ethno-racial discourse triggered among the
Chinese inmates, it is imperative to invoke the concept of prison of society. The
conspicuous parallel between the marginalisation of Malay transvestites vis-a-vis the
remaining inmate population (mainly Chinese) and the socio-economically and politically
marginalised status of Malays vis-a-vis the Chinese in Singapore society provokes ‘race
consciousness’. This invariably elicits a “discourse of racialisation’ with respect to the
inherent traits of the Malay ‘race’. Race consciousness refers to the myriad of factors that
are capable of both influencing an individual’s conception of himself as well as his status in
the community and enforcing social distance from the ‘other’ (Park 2000). Factors which
could trigger race consciousness include ‘stereotypic behavioural traits ascribed to a
particular race, essentialised ethnic or cultural differences that maintain in-group
identification, the status ranking of a particular race in a social system relative to the
position of ‘others’ reflected in terms of criteria like education, income, or a permanent
physical trait that increases an individual’s visibility and makes more obvious his identity
with a particular ethnic or genetic group’ (Goldberg 1992). In the Singaporean context, the
socio-economic marginality that visibly characterises Malays vis-a-vis the Chinese both
historically and in the contemporary era is consequently able to trigger race consciousness
among both the Chinese and Malay population about who is Malay and what typifies
Malayness as Natra succinctly illuminated:

Members of our race like to call us bapuk, treat us like enemies. They say we transvestites cause
the Malay community to lose its pride and prestige. In prison we don’t work, we are isolated and
powerless even if we are bullied. Malay guards and inmates get angry because apparently
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transvestites prove Malays are undermined by Chinese everywhere. Everywhere Maju C
(Chinese) inmates are the cookie, hold the high posts, even in government Malays are obedient
and subordinate to Chinese. Chinese inmates look at transvestites and say that Malays are like
that, weak, inside or outside prison.

The ‘Malay Problem’, synonymous with economic backwardness and social problems such
as drug addiction, broken families and delinquent youths, has been a feature of Singapore
politics ever since its inception, a debate which has been dominated and sustained by
scholars as well as the political elites. Singapore’s emphasis on meritocracy for vertical
mobility, however, consequently renders the culture-deficit hypothesis as being dominant in
explaining the Malay Problem (Mutalib 2005). The cultural deficit thesis underlines the
socio-economic marginality of ethnic Malay minorities as a result of their inept cultural
values and attitudes, including being afflicted by inertia, complacency, unstable family units
and an overwhelming desire for immediate gratification. To expose the ideology of the
cultural-deficit thesis, Rahim (1998) demonstrates the salience of historical, ideological and
institutional factors in contributing towards the socio-economic marginality of the Malay
community. While multiracialism at the cultural level is encouraged in Singapore, the
empirical evidence presented by Rahim suggests that multiracialism and meritocracy at the
institutional level are questionable. Government policies such as the population policies
based on maintaining the racial balance, educational programs such as the Special
Assistance Programme (SAP) and the exclusion of Malays from “sensitive’ units in the SAF
and police force illustrate the dereliction of the multiracial and meritocracy ideals in
Singapore. Following earlier authors, Rahim (1998) asserts that the government’s negative
attitude towards earlier calls in the 1960s and 1970s by Malay elites and key community
leaders to assist in the educational uplifting of the Malay community has directly
disadvantaged the Malays. The government’s lack of receptivity to the Malays’ demand for
educational assistance has been attributed to ‘the receiving rather than striving philosophy it
embodied that is reminiscent of their demands to redress ethnic economic imbalances when
Singapore was part of Malaysia, the Sino-Malay racial riots and the distrust between the
government and the Malays at a time when Malays were transiting from majority to
minority status’ (Tan 1995:344-345). Nevertheless Malay elites and key community leaders
could not push for Malay interests without risking the loss of whatever input channels they
possessed. Rahim (1998) strongly advocates the idea that the marginality of Malay
community is due to the institutional and structural factors in the political and educational
system, rather than the cultural deficit thesis championed by the dominant ethnic Chinese
community.

Deciphering the logic behind the discourse of ethno-racialising the marginality of Malay
transvestites as Malay marginality requires bringing the prison of society concept to the
forefront and recognising Malays and Chinese as ‘politicised’ prisoners, as opposed to
‘political’ prisoners. Political prisoners are defined as ‘prisoners who have been incarcerated
for a variety of politically motivated acts’ (Berkman & Blunk 2001). On the other hand, of
more pertinence within the context of this article, “politicised” prisoners allude to prisoners
whose phenomenological definition and interpretation of any empirical phenomenon in
prison is done in reference to themselves as ethno-racialised members of a particular race
and as members of a particular race who ethno-racialises the ‘other’. ‘Politicised’ prisoners
embark on ‘reality construction’, a process through which human actors make their
experiences of the world around them orderly and understandable (Berger & Luckmann
1966:112).

The ethno-racial discourse perpetuated by the Chinese inmates reflects the prevalent
rhetoric of the Malay Problem that has its roots in the constant demonising and the moral
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panic caused by the Malay Problem, which may prove lucrative to the state and society at
large (Hill 2002:21-24). This is compounded by the Singapore government’s concept of
‘multiracialism’ that fails to distinguish between race and ethnicity, often using them
interchangeably. In Singapore, multiracialism has translated to the overall pervasiveness of
the CMIO (Chinese, Malay, Indian, Others) model where the ethnicity of each ‘race’ is not
only assumed to be unique and particularistic, but also serves an ascriptive function in
Singapore society (Hill & Lian 1995; cf Benjamin 1976). By engaging in a celebration of
the deviant, in this case the Malays, the state and its agents successfully consolidate the
moral boundaries and the social norms of the ethnic Chinese majority, whose ‘culture,
nature, heredity and organisational strengths are believed to be indispensable to Singapore’s
economic performance and the political backdrop which makes that economic performance
possible’ (Barr 2000). By constantly reminding the national audience that the Malay
community is a ‘soft community where high standards or difficult goals are not thought to
be worth the effort’, such a pejorative image is not only maintained but continues to be
perpetuated (Nasir 2007). These public executions demarcate the ‘us’ versus ‘them’
discourse and elucidate the approved kinds of behaviour for society to tread. By evoking the
debate of the Malay problem from time to time, Singapore society as a whole continues to
subscribe the ideological and social perceptions of Malays as ‘culturally and genetically
inferior’ compared to the Chinese. In this way, Malays function as the principal difference
that endorses the socio-economic and political dominance of the ethnic Chinese majority
within Singapore. As reflected by the ethno-racial discourse, Singaporeans (inmates
included) have come to accept the CMIO model which is essentially racial, as a reference
point in their relations with the state if not in their everyday lives in relation to other ethnic
groups (Lian 2006).

Gendering of the Malay ‘Race’ and Racialisation of Sexuality:
Managing the Spoilt Identity of the Malay ‘Race’

The marginality of transvestites vis-a-vis those who subscribe to the normative construction
of sex, gender and sexuality both within the prison context and in the milieu of Singapore
society is akin to the marginalised position of Malays vis-a-vis the Chinese in Singapore
society. Transvestites, whether in prison or broader Singapore society, constitute a
marginalised population. Singapore continues to retain its antiquated 19th-century anti-
homosexual laws inherited from the British colonialists. Legally, homosexual Singaporeans
are barred from organising an advocacy group to either educate the public or lobby for legal
reforms exemplified by the unsuccessful bids by Singapore’s first homosexual support
group, People Like Us (PLU) in 1997 and 2003, to register itself as a society. As recent as
August 2004, Singapore’s Prime Minister Lee Hsien Loong has maintained that Singapore’s
injunction against organised homosexual activism is consistent with its dominant culture of
heterosexuality that aims to preserve ‘Asian values’ and ‘the integrity of the nuclear family
that procreates’ while distancing the incipience of ‘Western decadence’ as a result of
globalisation.

The socio-economic alienation of Malay transvestites relative to the rest of the inmate
population is analogous to the socio-economic lag of Malays relative to the Chinese in
larger society. This alienation facilitates imputing the visible essentialised traits of the
transvestites upon the Malay ‘race’. The above parallel has induced the ‘ethno-racialisation’
of the Malay ‘race’ as a feminine race. Adopting a ‘relational perspective’ of race and ethnic
relations, the discursive ‘gendering of the Malay race’ as feminine, to be read as ‘weak,
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marginalised and subordinate’ serves to exacerbate the spoilt identity (Goffman 1971) of the
Malay ‘race’. This is in opposition to the Chinese race which is conceptualised as
‘masculine’, to be read ‘strong and superior’. The ‘relational perspective’ of race and ethnic
relations has been derived from an extension and modification of Goffman's work on the
sociology of stigma. Developed within the parameters of the prison, Goffman’s concept of
spoilt identity referring to those with attributes that lead them to be ‘reduced in our minds
from a whole and usual person to a tainted and discounted one’, exclusively refers to
inmates who were deprived of resources to ‘present their unique selves’. This has severely
limited the implications of the concept of spoilt identity for understanding the process of
racialisation and inter-ethnic dynamics. The ethno-racial discourse reflects ‘a political and
ideological process by which particular populations are identified by direct or indirect
reference to their real or imagined phenotypical characteristics in such a way as to suggest
that the population can only be understood as a supposedly biological unity’ (Cashmore
1988:246). The ethno-racial discourse is reminiscent of the concept of spoilt identity,
suggesting that the latter is applicable in making sense of a collective identity and not
necessarily limited to individual identity. The discursive gendering of the Malay race results
from the stigma, held by the Chinese, of Malays as socio-economically marginal vis-a-vis
the Chinese in Singapore society. This then forms the basis of the ‘working consensus’ upon
which inter-ethnic interactions are founded. Regardless of the context in which Chinese and
Malays find themselves, the culture of marginality associated with the Malays have been
internalised by society at large and will not rapidly disappear with a change in situation. The
mutual acceptance of identities is rendered the foundation of interaction with the
‘orientational other’, referring to ‘the others in communication with whom an individual’s or
a group’s identity is basically sustained and/or changed’ (Kuhn 1967). To illustrate, Stimpfl
(2006) describes how the professional middle class Malays, being socially and economically
distant from the general Malay community and being ethnically different from the non-
Malay community, suffer from a social phenomenon of ‘double alienation’. The profound
level of alienation has rendered the Malay middle class socially vulnerable and susceptible
towards uncritically accepting the cultural deficit thesis which gratifies their ego for having
extricated themselves from the negative cultural attributes afflicting the Malay community.

Aside from the marginality of Malay transvestites, the position of Malays as prison
guards vis-a-vis the Chinese as prison officers further embeds the racialisation of Malays as
subordinate to the Chinese. The position of prison guards, mostly occupied by Malays and
Indians, reflects a structurally powerless position that merely takes orders from high-ranking
Chinese officers who are referred to as ‘Maju Cina’ or progressive Chinese in the prison
argot. Additionally, prison argot refers to Malay and Indian prison guards as ‘anjing Cina’
or ‘dogs belonging to the Chinese’. Malay guards who occupy a similar structurally
disempowered positions vis-a-vis the Chinese officers, as Malay transvestites in relation to
the remaining inmate population, reinforced the ethno-racial discourse that Malays are
culturally inferior to the Chinese. Contrarily, Chinese who are socio-economically and
politically dominant in larger society do not exhibit an inferiority complex with regards to
their ethnicity when dealing with Chinese transvestites. Ethnic Chinese transvestites in
prison are a minority. However, Chinese transvestites are not able to distort entrenched
racialisation of what it means to be *Chinese’ in spite of this marginality. Natra succinctly
asserted:

Chinese transvestites are not harassed by members of their race. Chinese, unlike Malays, have
proved their strength in prison and outside. Chinese transvestites cannot change the fact that
Maju C is still tops. In here all the leaders of secret societies are Chinese, Malays are only
soldiers. Most prison officers, intelligence officers are Chinese, Malays are guards. Chinese
officers have decision-making powers while Malay guards open and close the gates.
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Government leaders and people with high posts who are running Singapore are all Chinese. The
one or two Malays in the government are puppets to the Chinese.

The over-representation of Malays as transvestites coupled with the feminisation of the
Malay ‘race’ induce the Chinese inmates to racialise Malay men as being inherently
predisposed towards (homo)-sexuality. Gender is an integral dimension in defining a
heterosexual sex act. The definition of heterosexual intercourse involves a ‘masculine part
(man) who plays a dominant role by penetrating during intercourse and a feminine part
(woman) who plays a subordinate role by being penetrated during intercourse’ (Schwartz &
Rutter 1998). The femininity of transvestites highlights their role as the ‘feminine’
counterpart who is penetrated during the sex act. The over-representation of Malays as
transvestites consequently elicits offensive assertions from the Chinese inmates that ‘Malay
men are closet catamite’, which in turn contributes to the spoilt identity of Malay men.
Malay men are identified with a feminine persona and discursively ethno-racialised as
embodying feminine qualities like ‘weakness’ and ‘softness’ as opposed to the
‘agressiveness’ and masculinity of Chinese men. Sheila stated:

Once during yard, a Chinese inmate exclaimed, “why does the Malay race have a lot of bapuk?”
Another Chinese answered, ‘Malay men are weak, all closet catamite.” This happened in front of
me, some Malay inmates and guards. Infuriated, the Malay guard told the Malay inmates |
embarrassed all Malay men. The guard told the inmates to flatten my chest and make me a man.
They kept punching my breast to destroy my implants.

The ethno-racial discourse of gendering the Malay ‘race’ and racialising the sexuality of
Malay men that entrenches the spoilt identity of Malays prompted the harsh treatment of
Malay transvestites by the Malay inmates and guards. Faris (1937) argues that ‘if there is a
group consciousness, a feeling of we, then undoubtedly there will be sanctions directed
against members of the same group which manifest attitudes that are deviant’ because they
amplify the deviant status of the members within the same community. In prison, Malay
inmates and guards employ a religious rhetoric, where Malay identity is synonymous with
Islam, to obstruct the in-group identification of transvestites as Malays. In Singapore,
Malays are overwhelmingly Muslims and the forbidding of homosexuality in Islam is an
attempt by Malay inmates and guards to ‘other’ the transvestites by highlighting
transvestism as incongruent with the Malay-Muslim identity. This constitutes an effort to
resist the racialisation of Malay men as homosexuals and the Malay ‘race’ as feminine. By
othering the Malay transvestites as objects to be disciplined, the overt discrimination, and
abuse that are perpetrated against the former by Malay inmates and guards seem justifiable.
Pearl, a fifth time offender, described the othering of transvestites:

They will say it’s not bad enough we are criminals, but we have to be the outcast in prison.
Transvestites put the Malay community to shame. Bapuks are not Malays because we are not
Muslims. God rained fire and stones on transvestites.

Conclusion

In the course of explaining the solidarity between Malay inmates and guards in perpetrating
abusive and discriminatory treatment towards Malay transvestites, this article has delved
into Singapore’s history and ethnic demography, the ethnic Malay minority’s lagging socio-
economic development and modernisation vis-a-vis the ethnic Chinese majority, geo-
politics and the ideology and strategic choices of the state’s political elite and their
implications for inter-ethnic interactions between Malays and Chinese. To grasp the
antagonism of Malay inmates and guards towards Malay transvestites, the context within
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which the ethnic Malay minorities operate need to be appreciated. In Singapore the strategic
choices and other decisions made by the state has induced the socio-economic and political
marginalisation of Malays in relation to the Chinese. Singapore’s emphasis on meritocracy
and multiracialism, however, has directed the blame for the Malays’ socio-economic
underdevelopment away from official state policy and towards inherent issues within the
community. Multiracialism in Singapore has consequently induced Malays and Chinese to
be highly conscious of their ‘race’ which is reflected in the ethno-racial discourse
perpetuated by Chinese inmates as well as the solidarity of Malay inmates and guards
towards the ethno-racial discourse that depreciates the Malay ‘race’, as well as racialises the
sexuality of Malay men as homosexuals. The antagonism of Malay inmates and guards is
consequently directed at Malay transvestites who are perceived to trigger and exacerbate the
spoilt identities of Malays.

While the processes of marginalisation occurring in larger society have typically
preceded analysis of phenomenon occurring within the prison, the novelty of this article lies
in the suggestion that the empirical observations within the prison could elaborate on the
processes of social exclusion occurring in Singapore society. An analysis of the inter-ethnic
interactions between Chinese inmates and Malay inmates and guards, and the intra-ethnic
interactions between Malay inmates and guards and Malay transvestites have shed light on
the processes of economic, political and cultural exclusion experienced by ethnic Malays
and transvestites in Singapore. Social processes within the prison are not canonical products
of the pains of imprisonment. Instead, as the Singaporean case has shown, empirical
observations in prison reflects on the reality of social exclusion, and the social dynamics
including race and ethnic relations, political relations, gender relations and class relations
occurring within larger society. By shifting my conceptual focus from ‘prison in society’ to
‘prison of society’, a new analytical dimension of informal inmate culture and social
structure has been realised that suggests immense possibilities for prison literature.
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Assessing the Importance of Culture
in Explaining Drug Use amongst
Indigenous Police Detainees in
Adelaide

Russell Brewer and Derek Dalton

Abstract

This article assesses the role of the Indigenous culture of origin in explaining the early age
of initiation into drug use and its relation to subsequent abuse and dependence amongst
Indigenous Australians living in urban centres. In particular it is argued that ‘culture’
interacts with a range of social, internal, and environmental risk factors which thereby
generate social conditions within the urban Indigenous community that tolerate and
promote both the initiation into, and sustained use of illicit drugs. As such, this article also
advocates that strategies that are designed to combat sustained drug use must be sensitive
to, and incorporate, the traditional forms of kinship, family and care which pervade the
Indigenous culture of origin.

Introduction

The factors that influence individuals to initiate into drug use are numerous, and the
complex processes by which these factors have influenced such behaviour have, over the
past three decades, been well researched and documented (e.g. Kandel, Kessler & Margulies
1978; Hawkins, Lishner, Catalano & Howard 1986; Beman 1995; Reinherz, Giaconia, Hauf,
Wasserman & Paradis 2000). When considering Australia however, or more specifically, its
Indigenous population, the available literature regarding the initiation into drug use, and the
extent of subsequent abuse and dependence in urban centres is preliminary at best. That is,
whilst previous research examining the predictors of drug use initiation and subsequent
misuse is both rich and established, Indigenous Australians are rarely considered as a
distinct group of study. This is largely a result of research being primarily oriented towards
a North American and/or European readership.

To address this gap, and provide some insight into Indigenous drug use, this article will
undertake a secondary analysis of data collected through Drug Use Monitoring in Australia
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(DUMA). Such analysis suggests that the early adoption of drug use amongst Indigenous
police detainees relates to a significantly increased likelihood of sustained use and
dependence. Further, the results suggest that the vast majority of Indigenous police
detainees considered in this study first initiated into drug use during preadolescence (0-12
years), and adolescence (13-17 years). It is argued that this trend is largely due to the
interaction between the Indigenous culture of origin and a variety of risk factors which, as a
by-product, create social conditions within the urban Indigenous community which tolerate
and promote early initiation into, and sustained drug use.

To provide a better understanding of this relationship, this article will firstly consider and
discuss a range of social (familial relationships, school performance, peer influences),
internal (behaviours, attitudes, personality traits) and environmental (employment and
economic well being) risk factors which have been identified within the literature as relating
to the early adoption of drug using behaviours amongst both Indigenous and non-Indigenous
Australians. The Indigenous culture of origin, and its interaction with the abovementioned
risk factors will be discussed and will illustrate how social conditions which tolerate and
promote drug using behaviours amongst youth can be formed and perpetuated throughout
Indigenous communities. Finally, this article discusses the implications of this research and
advocates that policies or strategies which are designed to combat sustained drug use
amongst young Indigenous Australians must be sensitive to, and incorporate the traditional
forms of kinship, family and care which pervade the Indigenous culture of origin. Further, it
is recommended that such policy should account for the social dislocation of the Indigenous
peoples of Australia and bridge modern ‘white’ policies with the traditions, beliefs and
values of the Indigenous culture of origin. This argument has developed partly as a response
to Indigenous understandings of the origins of drug abuse and dependence amongst their
people and stresses the disruption to cultural practices, as well as dispossession brought
about by colonisation (Brady 1995).

Methodology

The data used in this article was originally collected by researchers collaborating with the
Australian Institute of Criminology (AIC) for the DUMA project (for a detailed description
of DUMA, its organisational structure and data collection protocols, see Makkai 1999). The
AIC has authorised a secondary analysis of the South Australian DUMA database (2002-
2005) for the purpose of this research. The following section will outline the methodological
framework under which this database will be conceptualised, and will provide an account of
the sampling and measurement procedures used. This section will conclude by addressing
the methodological limitations that emerge under this framework.

Population

The population used in this research was derived from the South Australian DUMA
database and includes police detainees from the Adelaide City Watchhouse and Elizabeth
Police Station Cells between January 2004 and December 2005 (n=4235). Data collected
prior to January 2004 was excluded from this research, as the specific data relating to drug
dependence was not collected until this time. Participation in this research was voluntary
and of those 4235 cases, specific data relating to drug dependence (as discussed in greater
detail below) was missing (or skipped) in 1797 instances. These missing cases were not
included in the final analysis, thus producing a greatly reduced total (n=2438). Of those
2438 cases, only respondents reporting being of Indigenous/Torres Straight Islander decent
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were included in this analysis, resulting in a final population size of 307 (non-Indigenous
respondents were not considered).

Measuring Drug Dependence

In 1981, Edwards, Arif and Hodgson defined the condition of ‘drug dependence’ as being a
syndrome that, is ‘manifested by a behavioural pattern in which the use of a given
psychoactive drug, or class of drugs, is given a much higher priority than other behaviours
that once had higher value’ (29). Further, they contend that an assessment of dependence
relies upon multiple criteria, including cognitive, behavioural and psychological phenomena
(Edwards et al 1981). Since its introduction in the early 1980s, this condition has gained
wide acceptance internationally, and has been adopted by the World Health Organization
(WHO) as ‘a general term, the state of needing or depending on something or someone for
support or to function or survive. As applied to alcohol and other drugs, the term implies a
need for repeated doses of the drug to feel good or to avoid feeling bad’. Further, ‘the term
can be used generally with reference to the whole range of psychoactive drugs (drug
dependence, chemical dependence, substance use dependence), or with specific reference to
a particular drug or class of drugs (e.g. alcohol dependence, opiate dependence)’ (1994). In
extreme cases, drug dependence can also be associated with ‘compulsive drug-using
behaviour’ (Edwards et al 1981:230).

Using the framework originally devised by Hunt and Rhodes (2001), drug dependence
for the purpose of this study, will be measured by analysing the responses to dependence
related questions collected under DUMA and comparing them to the characteristics of
Psychoactive Substance Abuse as outlined in the Diagnostic and Statistical Manual of
Mental Disorders IV (DSM-IV). Under this framework, any person exhibiting three or more
characteristics of psychoactive substance abuse is considered to be dependent (see Appendix
A for a list of the characteristics of psychoactive substance abuse).

The questions relating to drug dependence in the DUMA survey correspond closely, but
are not identical to those criteria outlined in the DSM-IV. Because there is some variation
among the specific questions asked in the DUMA survey and those requirements listed
under the DSM-IV, the DUMA data does not allow for a specific diagnosis. It does
however, provide a sufficient means by which to gather and analyse information relevant to
drug dependence (Calkins, Bynum, Huebner, White & McGarrell 2003; Hunt & Rhodes
2001).

The specific questions listed in the 2004 and 2005 DUMA survey to measure drug
dependence are as follows:

1. In the past 12 months, have you spent more time using illegal drugs than you
intended?

2. Have you neglected some of your usual responsibilities in the past 12 months
because of using illegal drugs?

3. During the past 12 months, have you wanted to cut down on your illegal drug use?

4, In the past 12 months, has anyone objected to your illegal drug use?

5. In the past 12 months, have you frequently found yourself thinking about using
illegal drugs?

6. In the past 12 months, have you used illegal drugs to relieve feelings such as

unhappiness, anger or boredom?
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In order to assess elements of substance abuse and dependence, Calkins et al (2003)
produced a table (see Table 1) comparing these six questions with the corresponding criteria
under the DSM-1V. It should be noted that this table was created for the purpose of
comparing the questions asked in the Arrestee Drug Abuse Monitoring (ADAM) survey to
the DSM-1V. However, the questions listed in the ADAM survey are identical to those in the
DUMA survey and as a result, a comparison between the DUMA survey and the DSM-1V is
possible under this framework.

Table 1: ADAM and DSM-1V Comparison

ADAM Question

Relation to DSM-IV Criteria

DAL unplanned use

DSM-1V dependence criteria #3

DAZ2 neglect of responsibilities

DSM-IV abuse criteria #1

DAS3 tried to cut down

DSM-1V dependence criteria #4

DA4 objections by others

DSM-1V dependence criteria #4

DADS preoccupation Not contained in DSM-IV

DAG relieve emotional stress Not contained in DSM-IV

(Calkins et al 2003)

It should be noted that the substances considered in this study are limited to cannabis,
cocaine, heroin, morphine, street methadone, amphetamine type stimulants (ATS),
benzodiazepines, ecstasy, hallucinogens and inhalants. Alcohol, prescribed and other licit
drugs will not be discussed. Alcoholism amongst Indigenous Australians has been the
subject of considerable research and will not be reproduced here (e.g. Brady 2004).

Limitations

It is important to note that the findings of this study should be considered with caution. The
brief, amended DUMA diagnostic criteria used in this study may not accurately reflect the
true extent of a clinical diagnosis obtained using the completed DSM-1V diagnostic criteria
by a trained clinician during a clinical interview (Calkins et al 2003). Practical
considerations (for example, resource constraints) prohibited the DUMA project from
seeking a proper clinical diagnosis. As a result, the data produced for this study reflect a
‘diagnostic impression’ as opposed to a strict diagnosis, indicating that drug dependence is
likely or probable, but not necessarily definite (Calkins et al 2003).

One must be cautious not to overestimate the scope of this study by recognising that the
results reported below reflect this specific population of police detainees and are not
representative of Australia’s Indigenous population as a whole. Moreover, the dynamic,
varied and illicit nature of drug markets in Australia make an accurate and official
assessment of overall drug use difficult, if not impossible to estimate. Despite its limitations,
DUMA represents a unique monitoring program that through regular reporting, aids policy
makers, police and legal practitioners to devise strategic responses to drugs and drug-related
crime (Willis, Homel & Gray 2006).
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It is also important to emphasise that the results of this study only reflect those
Indigenous Australians detained in urban South Australia (more specifically, Adelaide and
Elizabeth). The conclusions drawn from this study may not reflect or represent Indigenous
offenders in regional, rural or remote communities, or those residing in other states or
territories.

As authors we wish to acknowledge that a preponderance of studies from the 1970s and
1980s underpin many of the claims made in this study. In relying on these studies we could
be accused of undermining the contemporaneity of the claims made. However, the sheer
dearth of recent, contemporary literature forced us to resort to the extant literature — as
impoverished and inadequate as it was as a point of embarkation. This also explains why
some of the studies we consulted related to Indigenous people in remote and overseas
communities — two factors which do not explicitly fall within the ambit of the focus on
urban communities. These tensions did not go unnoticed, nor could they be easily
reconciled. Our study thus proceeded in the face of this lacuna of knowledge and with the
knowledge that this situation was far from ideal.

It must also be acknowledged that much of the literature relied upon in this study derived
from ‘official’ sources. That is to say, Indigenous people were the subjects of such studies
without necessarily informing or directing how those studies were conceived and carried
out. An inherent problem here is that such studies may be accompanied by colonialist or
racist assumptions, biases and stereotypes which inform their findings. As authors, we were
sensitive to the fact that ‘official’ studies can obfuscate Indigenous voices, experiences and
understandings. Having no way to address such failings, we nevertheless wish to flag from
the outset that the extant literature itself is compromised to the extent that it is largely
generated from ‘official’ sources.

Results

Drug Use Initiation and Subsequent Dependence

An assessment of the prevalence of drug dependence amongst Indigenous police detainees
(n=307) under the previously outlined methodological framework, showed that 69.4%
(n=213) were identified as being drug dependent at the time of data collection, whilst 30.6%
(n=94) were regarded as not being drug dependent (see Table 2).

Table 2: Description of Data Set

Drug AT

dependent Age of initiation into drug use

igl?:(;[g on (r-]r: O;g;) Preadolescence  Adolescence Adulthood M sD
(n=120) (n=162) (n=25)

Yes 213 101 100 12 12.67 3.09

No 94 19 62 13 14.83 4.07

Summary 307 120 162 25 13.33 3.56

Source: AIC 2002-2005 DUMA Collection [computer file]
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The distribution of the age at which Indigenous police detainees first initiated into drug
use’ varied considerably among dependent and non-dependent detainees and is illustrated in
Table 2. In this table, detainees have been categorised into three distinct groupings based on
their age of initiation into drug use: those who initiated during (a) preadolescence (0-12
years old), (b) adolescence (13 to 17 years old) and (c) adulthood (18 years and over).
Overall, 39.1% (n=120) of Indigenous police detainees initiated into drug use during
preadolescence, compared with 52.8% (n=162) during adolescence and 8.1% (n=25) during
adulthood. The vast majority (84.2%, n=101) of those Indigenous police detainees who
initiated into drug use during preadolescence were identified as being drug dependent at the
time of data collection. This contrasts strongly with the other age groupings, as a smaller
majority (61.7%, n=100) of those initiating into drug use during adolescence and a near-
majority (48.0%, n=12) of those initiating during adulthood were identified as drug
dependent at the time of data collection. Table 2 also reports the mean age of drug use
initiation for all Indigenous police detainees (both drug dependent and non-dependent) as
13.33 years. Amongst drug dependent Indigenous police detainees, the mean age of
initiation was 12.67 years, whilst the mean age of initiation amongst non-dependent
detainees was 14.83 years (Table 2).

A logistic regression model was fitted to this data to test the hypothesis that there is a
predictive relationship between age of initiation into drug use, and the likelihood of future
drug dependence amongst Indigenous police detainees. Under this model, age of initiation
into drug use is identified as being a significant predictor of future drug dependence
(p<0.01). To elaborate, the likelihood of an Indigenous police detainee being identified as
drug dependent was negatively related to their stated age of initiation into drug use. That is,
the younger a detainee was when he or she initiated into drug use, the more likely they
would later be identified as being drug dependent (see Table 3).

Table 3: Logistic Regression Analysis of Drug Dependant Diagnoses — SPSS 16

. re o2 ep (odds
Predictor B SEB Wald’s df P ratio)
Constant 3.373 0.598 31.865 1 0.00 N/A
Age -0.188 0.42 19.612 1 0.00 0.829
Test a df P
Overall Model evaluation

Omnibus tests of model coefficients 24.612 1 0.00
Goodness-of-fit
Hosmer & Lemeshow 9.758 6 0.135

Note: Cox and Snell R2 = 0.077. Nagelkerke Rz = 0.109
Source: AIC 2002-2005 DUMA Collection [computer file]

Table 3 further shows the descending predicted probabilities of drug dependence as age
increases amongst Indigenous police detainees. For every 1-year increase in age of

1 For the purpose of this research, the ages referred to in this paper are calculated based upon the youngest age a

respondent indicated trying any one of the 10 drugs being considered: cannabis, heroin, cocaine,
amphetamines, ecstasy, morphine, street methadone, benzodiazepines, hallucinogens, and inhalants.
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by advocating the use of the Indigenous culture as a means of addressing possible
prevention/intervention strategies.

Social Risk Factors

The following section will discuss some of the social risk factors which have been identified
in past research as being some of the most influential predictors of drug use initiation during
preadolescence and adolescence. Such research is worth reporting given that 9 in 10 (91.9%)
of the Indigenous police detainees considered in this study initiated into drug use before the
age of 18. To be specific, this discussion of social risks will consider factors which bear
relevance to Indigenous persons growing up and living in urban Australia, namely familial
relationships, school performance indicators and peer influences.

Familial Relationships

Different facets of family life play varying roles in predicting drug dependence amongst
children and adolescents. The interaction between early parental or care giving figures and
children is repeatedly cited as being associated with both drug use initiation (Hawkins et al
1986; Kandel et al 1978; McDermott 1984) as well as the incidence of heavy drug use later
in life (Brown 1991; Diaz & Fruhauf 1991; Glynn & Haenlein 1988; Shelder & Block
1990). More specifically, Kandel (1982) identified three parental factors that best predict
drug use initiation in children: (1) the use of drugs by parents (see also, Hawkins et al 1986;
Marsh & Dale 2005; Reinherz et al 2000), (2) permissive parental attitudes towards drug use
(see also, McDermott 1984), and (3) poor parent-child interactions (see also, Knyazev
2004). Such interactions might include a lack of closeness (Brooks, Lunkoff & White 1980;
Kandel 1982; Kandel et al 1978) or positive communications, frequent expressions of anger
(Gantman 1978), low maternal involvement, inconsistent disciplinary practices (both
neglectful and abusive) (Glynn & Haenlein 1988; Reilly 1979) and either unrealistic or low
educational aspirations (Hawkins et al 1986; Kandel 1982).

Less important than parental influences, but still an effective predictor of heavy drug use
is the structure of the familial environment (Beman 1995; Glynn 1984; Hawkins et al 1986;
Long & Scherl 1984). Loeber and Schmaling (1985) for example, maintain that adolescents
emerging from disruptive, overwhelmingly negative child rearing environments were more
likely to undertake a range of antisocial behaviours (which include drug abuse). The reverse
is also true, as those adolescents emerging from family environments with positive
relationships, parental involvement, and high levels of attachment were discouraged from
initiating into drug use (Jessor & Jessor 1977; Norem-Hebeisen, Johnson, Anderson &
Johnson 1984; Wechsler & Thum 1973).

The negative child rearing environment referred to above is based upon a number of
specific environmental antecedents which affirm familial disruption and predict both the
initiation into drug use by children, as well as heavy use later in life. The range of
antecedents varies greatly and reflects a variety of disruptive practices, which can occur in
the home. These include, but are not limited to, cases of physical or sexual abuse, mental
disorder (Brown 1991; Coombs & Coombs 1988; De Bellis 2002; Goodwin, Fergusson &
Horwood 2004), family self-medication (Reilly 1979), as well as an imbalance in parenting
attitudes (over-involvement by one parent and distancing by the other) (Stanton & Todd
1979; Ziegler-Driscoll 1979).

The ongoing difficulties with violence against women and children throughout
Indigenous communities is perhaps the most obvious (or most publicised) example of
familial dysfunction within Indigenous households (see further, Atkinson 2002; Carney
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2004; Newton 2002; People 2005). Recent statistics from New South Wales Bureau of
Crime Statistics and Research indicate that Indigenous Australians are approximately six
times more likely to be victims of family violence, and eight times more likely to be
offenders of such violence than their non-Indigenous counterparts (People 2005). Such
disruptive parental behaviour more than likely translates into an extremely negative child-
rearing environment, marked by poor parent-child interactions and possibly even tolerant
attitudes towards substance misuse.

When considering the family factors predicting drug abuse amongst children and
adolescents, it is important to recognise that genetics may also in some way have
implications as to whether a child or adolescent has a predisposition to use, abuse and
ultimately become dependent on illicit drugs. Unfortunately, although some twin/adoption
studies have examined the link between genetics and alcohol abuse, the body of research
indicating that genetic factors may predispose individuals towards certain substances is
incomplete (Hawkins et al 1986; Marsh & Dale 2005). Moreover, little or no research has
been conducted that specifically targets Indigenous Australians. As a result, further study in
this area is warranted.

School Performance

Previous research shows a relationship between school performance and drug use.
Generally, students who lack commitment to educational achievement are more likely to
adopt drug using habits (Elliot & Vos 1974; Galli & Stone 1975; Hawkins et al 1986).
While poor academic performance does not in itself lead to drug use and abuse, those
factors associated with poor academic performance are likely indicators of current or future
drug use (Hawkins et al 1986; Kandel 1982). In a longitudinal study of 15-year-old
secondary school students, Holmberg (1985) concluded that placement in special classes,
truancy and premature drop outs were predictive factors of subsequent drug abuse. For
example, a mature Indigenous student reflecting upon his childhood schooling experience
stated that ‘[t]he things that made it hard for me at school were [that] | had personal
problems at home[,] like my mother and her de facto fighting always and arguing. | copped
a few beating myself which brought my feelings down about even going to school at all’
(Howard 2002).

Peer Influences

Peer influences are arguably among the strongest predictors of drug use and abuse amongst
adolescents (Elliot, Huizinga & Ageton 1982; Goodwin et al 2004; Kaplan, Martin &
Robbins 1982). Further, Kandel (1982) contends that peer influences can prospectively
create social settings which are favourable to drug abuse and reinforce positive attitudes
towards drugs. These attitudes among peers are one of the strongest predictors of drug
involvement for adolescents (Kandel 1978), as well as the individual’s perception of the
frequency of actual drug use amongst his or her peers (Jessor & Jessor 1978; Kandel et al
1978).

One way to deter the development of delinquent social settings amongst impressionable
adolescents is to endorse and maintain established and grounded social bonds in society
(Hawkins et al 1986). More specifically, Elliot et al (1982) found that social bonds to family
and education influenced drug use indirectly through peer associations. Strong positive
social bonds to family, education and peers actually decreased the likelihood of both
sustained drug involvement and associations with other delinquent peers. While social
bonds to family and education are formed long before exposure to drug abusing peers, the
strength of such bonds is likely to be a factor in the inevitable selection of either pro-social
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or antisocial drug using associates during adolescence (Elliot et al 1982; Hawkins et al
1986; Kandel et al 1978).

Strong social bonds with family and school may prevent initiation into drug use amongst
some youths or may delay the age at which initiation occurs. In either case, this reduces the
likelihood that initial experimentation will escalate into heavy use or drug dependence.
Furthermore, these strong social bonds may also limit situational drug using opportunities,
or they may even abort the development of drug abuse altogether (Hawkins et al 1986). It is
important to recognise that drug use amongst children and adolescents is not limited to only
those with poor social bonds, as there is always the possibility that some positively bonded
youths may use drugs for other, less obvious reasons (Hawkins et al 1986).

Very little research has focused on peer associations and relationships amongst
preadolescent populations in so far as assessing their potential for drug initiation and
dependence in later life (Hawkins et al 1986). As this current study indicates, a large
proportion (39.1%) of Indigenous police detainees indicated initiating drug use before the
age of 12 and the vast majority of this group was drug dependent at the time of data
collection (see Table 2). A need for further research into peer influences on pre-adolescent
drug use is clearly required.

Internal Risk Factors

Previous research into drug use initiation amongst adolescent populations has also identified
a range of internal risk factors which have bearing upon drug use initiation. The internal risk
factors which will be examined here are behaviours, attitudes, values and personality traits.
While these factors have been identified as being less substantial than the effects of familial
or peer associations, they have still been shown to influence the uptake of drug using
behaviours (Jessor, Chase & Donovan 1980; Kandel 1978) and are therefore worth
considering for discussion.

Behaviours, Attitudes, Values and Personality Traits

This research suggests that antisocial and delinquent behaviours have been found to predict
adolescent drug abuse, especially aggressiveness (Reinherz et al 2000), irritability and
rebelliousness (Segal 1977; Smith & Fogg 1978). Not surprisingly, a positive relationship
also exists between the use of illicit drugs and other delinquent behaviours (Jessor et al
1980; Johnson, O'Malley & Evelard 1978). As an explanation for such behaviours, Hirschi
(1969) and Hindelang (1973) maintain that delinquency is the result of a breakdown of
social bonds between the individual adolescent and society itself. Social bonds include, but
are not limited to the familial environment, commitment to educational pursuits,
involvement in community or religious activities, as well as a belief in the generally
accepted values and norms of society. Accordingly, an adolescent’s disaffection for the
established norms of society has also been shown to be directly related to initiation into drug
use and generally occurs when a youth adopts values favourable to such use (Jessor et al
1980; Jessor & Jessor 1978; Kandel 1982; Kandel et al 1978).

The research further indicates that there is a relationship between a wide range of
personality traits and sustained drug use. These traits include resistance to authority (Smith
& Fogg 1978), tolerant attitudes towards delinquency (Brooks, Lunkoff & Whiteman 1977;
Jessor & Jessor 1977) a desire for independence (Segal 1977), impulsivity (Shelder & Block
1990), normlessness (Paton & Kandel 1978), and a non-conforming stance towards
established social values (Jessor & Jessor 1977). Furthermore, Smith and Fogg (1978) also
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found that drug abusing adolescents demonstrated a lack of obedience, drive and ambition
towards societal achievement.

A number of internal psychological processes amongst adolescents have also been
identified throughout the literature as being associated with the development of recurrent
drug use. These include diminished perceptions of well-being, self-control, responsibility,
tolerance towards conformers, intellectual capacity (Wexler 1975), self-esteem (Jessor &
Jessor 1978; Paton & Kandel 1978; Smith & Fogg 1978), self-respect, confidence
(Freidman, Utada, Glickman & Morrisey 1987), self-regulation and satisfaction (Dawes,
Tarter & Kirisci 1997; Shelder & Block 1990). Shelder and Block (1990) suggest further
that adolescent drug users may feel a certain inadequacy when interacting in social
situations, and experience difficulty in deriving both pleasure and satisfaction from common
everyday activities such as school, inter-personal relationships, family and work. This lack
of self-regulation thus predisposes them towards sensation seeking attitudes and subsequent
drug dependence.

Other clinically diagnosed psychological conditions, such as depression and anxiety can
also lead to drug use initiation (and vice versa) (von Sydow, Lieb, Pfister, Hofler &
Wittchen 2002). Kaplan and Johnson (1986) for example, contend that psychological and
psychiatric distress amongst adolescents at the time of drug use initiation is a good predictor
of continued usage later in life. It was also found that the continued use of illicit drugs
during early adolescence increased the likelihood of these psychological conditions (Kaplan
& Johnson 1986).

Environmental Risk Factors

In Australia, other broader environmental influences are also associated with initiation into
and continued drug use. These influences reflect conditions of poverty, ethnic marginality
and perhaps even limited opportunities for societal achievement (Jessor 1991; Marsh 1996).
Previous drug use prediction research has identified clear relationships between drug
dependence, and an individual’s labour (employment) status and economic well being.

Labour Status and Poverty

While labour status is an unlikely predictor of preadolescent initiation into drug use (seeing
as preadolescents do not typically engage in paid labour), it has been associated with, and
helps to explain, continued drug use and dependence amongst adults. It is, however,
important to recognise that the employment status of adults can indirectly influence other
risk factors (e.g. parental drug use) which have been identified as being strong predictors of
initiation into drug use amongst youthful populations and thus having implications for early
initiation into drug use.

Brewer and colleagues (1998) through their comprehensive review of drug use prediction
literature (1966-1996), emphasised a relationship between occupational (labour) status and
continued drug use. These findings are important, as data collected through the Australian
Bureau of Statistics (ABS) (2001) suggests that Indigenous persons in Adelaide (Statistical
District 405) are three times more likely to be unemployed (25% unemployment rate) than
their non-Indigenous counterparts (8% unemployment rate). However, it is unclear as to
whether employment status influences drug dependence, or whether the converse applies.
These differences are noteworthy and may indicate an inequality in the opportunities
available to Indigenous persons living in urban centres.

Gray and Hunter (2005) explored Indigenous Australian labour markets in great detail,
looking specifically at the various labour states (i.e., full-time employment, part-time
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employment and unemployment) of Indigenous Australians, and found an unusually high
rate of movement across the labour states of the target population. For example, of those
Indigenous Australian males surveyed who were engaged in part-time work, only half (49%)
were in paid employment 15 months on, while just over half (56%) of those employed full-
time were still employed 15 months later. In fact, for Indigenous males, the most stable
labour state was unemployment, with only 16% of the unemployed moving into paid work
during that same time frame (Gray & Hunter 2005). Whilst the trends described for
Indigenous males are also similar amongst women, it is important to note that Gray and
Hunter (2005) did contend that generally, Indigenous women were more likely to desire
employment than men, but were not actively seeking work because of a lack of access to
childcare.

While there is a paucity of research pertaining directly to the underlying causes of
Indigenous unemployment, the available literature has nonetheless identified a number of
trends that are worth considering within the scope of this current study. Granvotter (1995)
has for example, suggested that informal networks amongst relatives and peers are important
as a means of finding employment. With respect to the Indigenous labour market, it is
argued that Indigenous Australians are less likely than non-Indigenous Australians to have
access to such networks, due to the fact that members of these networks were more likely to
be unemployed themselves. Thus, there would be limited employment opportunities
available to Indigenous Australians through informal networks. It is this lack of opportunity
that Indigenous community leaders argue has caused high rates of community dysfunction
and antisocial drug abusing behaviour (Gray & Hunter 2005).

To better understand this concept, Gray and Hunter (2005) suggest attitudes, values and
social norms towards employment amongst Indigenous social networks are often
inconsistent with values associated with sustained employment, and consequently contribute
to the low job retention discussed above. These values are characterised by a non-work
ethic, and are consistent with welfare discourse theories originating within the United States
(see Murray 1994), which suggest that the individual’s fulfilment of responsibility to work
is undermined by an overwhelming sense of intergenerational welfare dependence (Gray &
Hunter 2005).

As an environmental influence, poverty is also routinely cited throughout the literature as
being associated with initiation into continued drug use (Marsh 1996). This result is worth
noting, considering that data from the 2001 Census for Population and Housing indicates
that the average household income for Indigenous persons living in Adelaide was less than
that of their non-Indigenous counterparts.

Culture

The relationship between culture, drug abuse and prospective models towards prevention
and intervention amongst Australian Indigenous and Native North American populations
has been explored in considerable detail in recent years (e.g. Brady 1995, 2004; Pearson
2000). The following paragraphs will consider this research, and other relevant literature
relating to cultural predictors of drug using behaviours in an effort to better understand why
Indigenous Australians initiate into drug use.

Firstly, it is necessary to define ‘culture’ as its meaning can be ambiguous, and as a term,
it is constantly misused and generally misrepresented in policy making. Therefore, this
article will base its definition of culture upon the model submitted by Geertz (1973) who
suggested that cultures are entities which reflect the histories and traditions of a particular
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group of people, thereby influencing attitudes, values systems, social norms, identity
development and decision making.

Looking at Australia in particular, Griswold-Ezekoye (1986) contends that Australian
society is comprised of two cultures: (1) the dominant culture, and (2) the culture of origin.
To elaborate further, the dominant culture in Australia comprises an amalgamation or
blending of the various cultures of origin held by the individuals living within its borders
(for example, Indigenous, English, Greek, Italian, Irish, etc). Over time, these distinct
cultures of origin have evolved into a new dominant culture, to which everyone living
within Australian society is subjected. The various cultures of origin (which are still held
dear to many) coexist with the dominant culture, existing both independently and
interdependently, each shaping the future of the other. However, there is potential for
conflict, resulting from the interaction between the dominant culture and the culture of
origin, as specific values, traditions and rituals of the culture of origin may be inconsistent
with those of mainstream society (dominant culture) (Griswold-Ezekoye 1986).

It is this interaction of unresolved historical conflicts between the traditions and rituals of
the Indigenous culture of origin and those of the dominant Australian society (or dominant
culture) which are considered here, as there is evidence to suggest that they increase the
likelihood of susceptibility to drug using behaviours (Griswold-Ezekoye 1986). In the case
of Indigenous Australians, Brady (1995; 2004) suggests that an indirect relationship exists
between the traditions, beliefs, values and social structure of the Indigenous culture of origin
and an individual’s susceptibility to drug using behaviours. In this instance the Indigenous
culture of origin has the potential to influence other social, internal and environmental risk
factors which can, in turn, create conditions favourable to drug use.

The various influences that the Indigenous culture of origin has had on peer associations
and drug abuse have been repeatedly reported throughout the literature as being a cause for
concern (e.g. Brady 1993, 1995, 2004). More specifically, Keen (1988, cited in Brady
1995:1491) suggested that Indigenous Australians have amongst peers, adopted stereotypes
that promote drug using behaviours within the Indigenous culture of origin as a result of the
unresolved historical conflicts with Australia’s dominant culture:

Individuals who attempt to give up alcohol, along with those who try to save money or get
ahead, can be derided by other aborigines as trying to be like ‘gubs’ or ‘whitefella’, getting too
“flash’, trying to be “different’. These levelling procedures, which are reinforced through gossip,
group pressure [and] shaming, are as much part of the aboriginal culture and way of doing
things as is playing a traditional instrument such as the didgeridoo ...

Also, Gibson (1987) and Brady (2004) suggest that within the Indigenous culture of origin,
traditional obligatory cultural norms are often manipulated, distorted and exploited by
individuals as a way of creating conditions favourable to drug using behaviours. Brady
(2004) and Pearson (2000) further contend that this is especially so amongst families, where
abusing individuals may assert that they have a right to demand financial support from
others to sustain such behaviours (Gibson 1987).

As is the case with parental modelling and peer associations, Griswold-Ezekoye (1986)
suggests that traditional drug using rituals are also strong predictors of drug using
behaviours, as chemical use is often associated with various cultures of origin both
medically and socially. However, anthropological evidence suggests that for the most part,
prior to colonisation, the traditional Indigenous culture of origin was, with the exception of
tobacco in the central desert areas of Australia, drug free (Gracey 1998).
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When discussing the Indigenous culture of origin, it is important to acknowledge that
some researchers have argued that drug-abusing behaviours and ill-health amongst
Indigenous Australians have arisen due to the erosion of the cultural integrity of Indigenous
Australia since colonisation (Brady 1995). Moreover, Swain (1992) suggested that ‘[i]n
Australia, the loss of cultural identity is viewed as a kind of “fall from Eden”, an imagined
state which existed prior to 1788 when Captain James Cook arrived with the first fleet ...’
(Brady 1995: 1989). Whether or not this argument holds true is subject to debate (see Brady
1995), but if it is indeed accepted that the Indigenous culture of origin reflects the historical
experiences of its people, then one must also consider how the lack of employment,
resources, government services and income has influenced the cultural evolution of this
group. Above all, the possible impact of these cultural influences upon the drug using
behaviours of Indigenous people must be considered (Griswold-Ezekoye 1986). As
discussed above, Indigenous communities face a range of socio-cultural, social (familial
relationships, peer associations), internal (beliefs, values and attitudes) and environmental
(employment and poverty) influences that create tolerant attitudes towards drug using
behaviours that ultimately have implications for children raised within those societies
(Dembo 1982). The youth raised within these communities may as a result be exposed to a
culture of origin that not only tolerates, but in many ways supports drug using behaviours
for non-medical purposes. In such a setting, these tolerant attitudes can be culturally
transmitted from one generation to the next, thereby further exacerbating the problem
(Griswold-Ezekoye 1986).

The fact that such a large proportion of Indigenous police detainees initiated into drug
use during preadolescence and adolescence may be evidence that such cultural transmission
exists. Indeed, this trend is alarming, as the results of this current research suggest that the
earlier a detainee initiated drug use, the more likely he or she would subsequently be
regarded as drug dependent. These findings are consistent with those reported by Kandel,
Single and Kessler (1976), who concluded that initiation into drug use before the age of 15
was a strong indicator of continued and regular drug use, and that initiation at a later age
was typically associated with a greater likelihood of discontinued use. This latter point is
evident amongst the present population of police detainees, as only 5.6% of Indigenous
police detainees drug dependent at the time of data collection had initiated into drug use
during adulthood.

Injecting Culture into Policy

Over the past two decades, many researchers in this area have concluded that existing
mainstream prevention and intervention services do not adequately engage with young
Indigenous Awustralians (e.g. Brady 1993, 1995, 2004; Pearson 2000). Tonkinson (1990)
suggests that Indigenous Australians have a strong cultural identity, priding themselves as
being distinctly different from other Australians. This is consistent with a view held by
Griswold-Ezekoye (1986), who argues that models for drug prevention and interventions
lack in both flexibility in approach, as well as individualisation in application. It is argued
that such omissions may be addressed by adding ‘culture’ into any such model for
prevention or intervention.

The notion that the Indigenous culture of origin holds the key to prevention and
intervention has for decades been a staple of the South Australian Government when it
comes to providing drug prevention/intervention services to remote Indigenous communities
(Department of State Aboriginal Affairs 2002). In recent years however, both researchers
and government have embraced the notion of using the Indigenous culture of origin in
policy relating to urban centres. The prevention and intervention policies formerly limited to
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traditionalist Indigenous communities in remote areas have been extended to include those
persons living in an urban setting (Brady 1995; Department of State Aboriginal Affairs
2002). Programs such as the ‘Respect Yourself Respect Your Culture’ National Drug
Campaign have been embraced by the Indigenous community as a ‘great way to show
young Indigenous youth that you can live a healthy and drug free life[;] it is so true to
respect yourself [and to] respect your culture’ (Deadly Sounds 2005). Similarly, other
Indigenous voices (particularly in North America) echo this sentiment, suggesting that
‘[n]egative lives lived through alcohol and drugs is the norm in many o[f] our communities.
Culture is very important” (Knowledgeable Aboriginal Youth Alliance 2006).

Culture as Prevention

A report commissioned by the Department of State Aboriginal affairs (2002:1) indicates that
the Government of South Australia has acknowledged the need to provide drug abusing
Indigenous South Australians with services and programs which are “culturally appropriate’,
and ‘sensitive to the special needs of Aboriginal people’. The evidence in support for a
cultural model directed towards drug abuse preventions and interventions is compelling as it
has been suggested that culture, more specifically, the emphasis on traditional forms of
kinship, family and care, can prevent and intervene against drug using behaviours (Brady
1995). For example, Oetting, Edwards and Beauvais (1989) contend that a renewed cultural
identity serves to inoculate potential users against the dysfunction which leads towards
antisocial drug using behaviours. This involves an indirect process, whereby preventive
cultural influences impact upon the three risk factor domains listed above, which in turn,
influence drug using behaviours. In other words, strengthened cultural bonds within
Indigenous communities equate to positive familial relationships, peer associations,
attitudes, beliefs and values. Under such a model, the Indigenous culture of origin is used as
a means of altering social structures amongst Indigenous youth in an effort to intervene in,
or prevent the formation of conditions which promote drug using behaviours.

Despite the recognition of these issues by government, only a modest amount has been
done to inject culture into Indigenous preventive policy strategies. In the Adelaide
metropolitan area for example, there was, as of October 2006, one service that focused on
culture with a view to prevent or minimise drug using behaviours. This service, known as
the Aboriginal Kinship Program, is an initiative by the state government’s Aboriginal Health
Division, which emphasises support for Indigenous families. The objectives of the
Aboriginal Kinship program are to support families coping with illicit drug using behaviours
by increasing education, counselling and referral services through community based
projects. These objectives move towards a common goal: to reduce the prevalence of drug
use amongst Indigenous Australians by addressing other, underlying risk factors (e.g.
unemployment, education, poverty, peer associations, etc) and by recognising that drug
misuse cannot be viewed in isolation from other, broader social, internal or environmental
factors. This program was originally designed to operate as a flexible alternative to other
modern drug misuse services; to respond to the individual needs of Indigenous users, rather
than expecting users to conform to service standards (Department of State Aboriginal
Affairs 2002).

In principle, a program such as this appears ideal — utilising culture as a means of
interacting with Indigenous families to address the risk factor domains that are most likely
to influence drug using behaviours. This program has been successful to a point, engaging
with some Indigenous families, which may not have otherwise been possible. However, in
practice, the Aboriginal Kinship Program has been handicapped by a lack of resources and
infrastructure. As of December 2006, this program was being run centrally through a single
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Community Centre in the Northern Suburbs of Adelaide, with four additional employees
distributed throughout the metropolitan area. Due to limitations of manpower and general
in-house structuring, much of the work done by the program (for example counselling) has
been outsourced to services in partnership with the Aboriginal Kinship Program.

While the creation of such programs like the Aboriginal Kinship Program constitutes a
step forward in addressing drug use initiation amongst Indigenous youth, further work is
needed to bolster these services. The research suggests that if resourced properly, the
traditional forms of kinship, family and care stemming from the Indigenous culture of
origin, can be instrumental in preventing and intervening in drug use initiation and
continued use amongst Indigenous youth. Moreover, providing culturally sensitive services
may also foster a stronger sense of social inclusion amongst the Indigenous Australians
residing in urban centres.

Conclusion

This article has provided evidence to suggest that the early adoption of drug use amongst
Indigenous police detainees relates to an increased likelihood of sustained use and future
dependence. Further, the results of this article show that the vast majority of Indigenous
detainees initiated into drug use at a young age (with most doing so during preadolescence
and adolescence). It is argued that this trend is largely due to the interaction between the
Indigenous culture of origin and a variety of risk factors which, as a by-product, create
social conditions within the urban Indigenous community which tolerate and promote
preadolescent initiation into, and sustained drug use.

More specifically, arguments are put forth which suggest that Indigenous communities
face a range of socio-cultural, social (familial relationships, peer associations), internal
(beliefs, values and attitudes) and environmental (employment and poverty) influences that
create tolerant attitudes towards drug using behaviours that ultimately have implications for
children raised within those societies (Dembo 1982). The youth raised within these
communities may, as a result, be exposed to a culture of origin that not only tolerates, but in
many ways supports drug using behaviours for non-medical purposes. In such a setting,
these tolerant attitudes can be culturally transmitted from one generation to the next, thereby
further exacerbating the problem (Griswold-Ezekoye 1986).

Finally, this article discusses the implications of this research and suggests that the
usefulness of the Indigenous culture of origin in prevention and intervention extends beyond
the traditionalist Indigenous communities in remote areas, to also consider those living in
urban areas (Brady 1995). This article advocates that in order to adequately address the early
adoption of drug use amongst Indigenous Australians, the traditional forms of kinship,
family and care, which underscore the Indigenous culture of origin, should be utilised in
government sanctioned prevention and intervention services. However, such programs will
require support without hindrance in order to be effective in making a positive difference.
Such policies should account for the social dislocation of the Indigenous people of Australia
and avoid perpetuating assimilationist discourses which revolve around the notion of
‘making them like us’ or ‘to think white, act white and be white’ (Edwards & Read 1992
cited in Briskman 2003:96). Accordingly, policymakers must aim to bridge modern ‘white’
drug prevention strategies with the traditions, language, beliefs and values of the Indigenous
culture of origin.
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Appendix A

Diagnostic and Statistical Manual of Mental Disorders 1V
Characteristics of Psychoactive Substance Abuse

1. Substance tolerance — Either need for increased amounts to achieve intoxication, or
markedly diminished effect with continued use of the same amount of substance.
2. Substance withdrawal symptoms: Either (a) or (b)
a. Two or more of the following, developing within several hours to a few days
of reduction in heavy or prolonged alcohol use:
i.  Sweating or rapid pulse
ii. Increased hand tremor
iii.  Insomnia
iv. Nausea or vomiting
v. Physical Agitation

vi. Anxiety
vii.  Transient visual, tactile or auditory hallucinations or illusions
viii.  Grand mal seizures

b. Additional substances are taken to relieve or avoid withdrawal symptoms.

3. Substance was taken in larger amounts over a longer period of time than was
intended

4. Persistent desire or unsuccessful efforts to cut down or control alcohol use.

5. Great deal of time spent recovering

6. Important social, occupational, or recreational activities are given up or reduced
because of substance use.

7. Substance use is continued despite knowledge of having a persistent or recurrent
physical or psychological problem that is likely worsened by the substance

(American Psychological Association 1994)



Contemporary Comments

R v Benbrika and ors (Ruling No 20): The ‘War on Terror’, Human
Rights and the Pre-emptive Punishment of Terror Suspects in High-
Security

Abstract

This comment focuses on the treatment and conditions experienced by unconvicted terror
suspects in Australian prisons paying particular attention to the case of the Pendennis
defendants in Victoria’s Barwon Prison. Central to this comment is Victorian Supreme
Court Justice Bongiorno’s recent landmark ruling that identified a link between the
treatment and conditions of the defendants and their ability to receive a fair trial, While
highlighting the human rights implications that stem from the treatment of the accused in
high-security this comment focuses on continuities between the treatment of prisoners and
detainees in domestic prisons and the pre-emptive punishment, abuse and torture of
unconvicted terror suspects in off-shore US run military prisons in the ‘war on terror’. It
argues that the Bongiorno ruling is significant insofar as it demonstrates the vital role that
civil courts and judicial oversight can play in imposing limits on the arbitrary exercise of
state power within criminal justice institutions.

Dehumanising practices such as indefinite detention without charge, trial or conviction in
punitive conditions have been widely exposed and widely condemned in the context of off
shore United States detention facilities such as Guantanamo Bay in Cuba and the recently
closed Abu Ghraib prison in Irag. Practices revealed in documents, photographs, videos, and
detainee accounts include shackling, blindfolding, sexual humiliation, beatings, forcing
prisoners into stress positions for extended periods of time, force feeding, ‘waterboarding’,
sensory deprivation and overload, solitary confinement, exposure to temperature extremes
and the use of acute privation in order to maximise control and compliance (Davis 2005;
MacMaster 2005; Rajiva 2005; Johnson 2007: 33-45). The majority of these practices were
and remain officially sanctioned (Hersh 2004). The exposure of torture and abuse in United
States military prisons has mobilised international outrage and disgust, although such
practices continue to be officially justified and normalised as exceptional measures taken in
the extraordinary circumstances of the ‘war on terror’. The practices in these prisons are
widely and popularly understood as confined to United States military prisons in the “war on
terror’ which are perceived as separate and distinct from domestic prisons in democratic
civil contexts. The idea that the treatment of detainees in the ‘war on terror’ is shocking and
outside the accepted norm has led critical scholars to reflect on the relative silence
surrounding the harsh and brutal treatment of prisoners and detainees in western domestic
criminal justice systems. There is however an emerging body of scholarship which seeks to
draw out the continuities between the ‘exceptional’ torture and abuse exposed in the ‘war on
terror’ and ‘normal’ conditions and treatment of prisoners and detainees in domestic prisons
in the United States and other western countries, such as Australia (Greene 2004; Davis
2005; Gordon 2006; Carlton 2006).

This comment focuses on the conditions faced by unconvicted prisoners accused of
terrorist offences held on remand in Australian prisons. It considers in particular the
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circumstances and conditions of imprisonment and nature of the treatment of 12 men
accused of terrorist offences in Victoria (the Pendennis defendants) and the recent Supreme
Court ruling on the consequences of that treatment and those conditions on the ability of the
accused to receive a fair trial. Each of the men, Abdul Nacer Benbrika, Aimen Joud, Shane
Kent, Fadl Sayadi, Hany Taha, Abdullah Merhi, Bassam Raad, Ahmed Raad, Shoue
Hammoud, Ezzit Raad, Majed Raad, and Amer Haddara, had been held in Victoria’s
Barwon Prison’s Acacia High-Security Unit for at least two years while awaiting and
attending trial. The Pendennis defendants are charged with being members of an unnamed
terrorist organisation and 10 have been charged with possessing an item connected to
preparations of a terrorist act. Given the complexity of the legislation under which the
charges were laid, the novelty of the charges, and the quantity of evidence the defendants
are likely to have spent close to three years in custody before the case against them is
finalised (R v Benbrika and ors p 8 para. 27). The Supreme Court ruling underlines the
human rights implications stemming from the long-term incarceration of unconvicted
prisoners in conditions of extreme hardship and the corrosive impact of these on due process
particularly the ability to receive a fair trial. The ruling is unprecedented in Australian legal
history. Previous Australian High Court cases have recognised the right not to be tried
unfairly (Dietrich v The Queen; Barton v The Queen; Jago v District Court of NSW;
Glennon v The Queen; Carrol v The Queen). This is the first time, however, that the
conditions of incarceration and treatment of prisoners have been linked to that right. In this
case the Victorian Supreme Court Justice Bernard Bongiorno threatened to stay proceedings
indefinitely or release the 12 accused on bail unless the conditions of their incarceration and
their treatment were significantly changed.

In a decision handed down in March 2008 Victorian Supreme Court Justice Bernard
Bongiorno ruled that he was:

Satisfied that the evidence before the Court establishes that the accused in this case are currently
being subjected to an unfair trial because of the whole of the circumstances in which they are
being incarcerated at HMP Barwon and the circumstances in which they are being transported to
and from court (R v Benbrika and ors p25 [91]).

In light of this he ruled that:

Removal of the source of unfairness in this trial requires either that the accuseds’ conditions of
incarceration be drastically altered or that they be released on bail (R v Benbrika and ors p25

[92]).

Contrary to the presumption of innocence there is a presumption against granting bail to
those charged with terrorism offences in Australian legislation (Crimes Act s15AA). A
person accused of a terrorism offence must demonstrate ‘exceptional circumstances’ to be
able to qualify for bail (Crimes Act sSAA(1)(2)(a)).* This presumption operates by way of
statutory fiat and draws no distinction between offences involving serious violence and
those that do not. The defendants, in line with standard Corrections Victoria policy, were all
allocated an Al security rating by prison authorities on the basis of the charges, although
none of the men were accused of committing violent crimes. The men were subsequently
classified to Victoria’s highest-security prison with little justification. The Victorian
Department of Justice decision to place the defendants in high-security was partly based on
newspaper clippings (The Australian 22/3/07). This is typical of the processes surrounding
classification, which are frequently inconsistent and lack accountability and transparency

! The only exception is the ‘association’ offence under s102.8 of the Criminal Code.
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(Carlton, 2007; Funnell 2006). In a previous application for bail made on behalf of the
accused in 2007 Justice Bongiorno remarked that the:

Conditions in Acacia Unit in Barwon prison are such as to pose a risk to the psychiatric health
of even the most psychologically robust individual. Close confinement, shackling, strip
searching and other privations to which the inmates at Acacia Unit are subject all add to the
psychological stress of being on remand, particularly as some of them seem to lack any rational
justification. This is especially so in the case of remand prisoners who are, of course, innocent of
any wrongdoing (Raad v DPP p3 [6]).

In relation to the security rating in the 2008 ruling Justice Bongiorno noted that:

Neither Corrections Victoria nor the Crown has ever placed any evidence before this Court in
any form to justify either the accused’s classification or their treatment which is, in terms of the
fairness of this trial, intolerable (R v Benbrika and ors p27 [97]).

The transportation conditions to and from court under the Al security rating involved
frequent strip-searches at each point of transfer between van, court cells and the courtroom.
Travel conditions for the men comprised a major focus of concern in the ruling:

The vans in which the accused travel are divided into small box-like steel compartments with
padded steel seats. Each compartment holds one or two prisoners ... The compartments are lit
only by artificial light. They are air-conditioned by a unit controlled by one of the prison officers
who travels in the driver’s compartment. The accused are under video surveillance at all times
... The door of each compartment opens only to the outside of the van and is kept securely
locked from the outside when any prisoner is within (R v Benbrika and ors p10 [35]).

The conditions received much adverse publicity during bail hearings in March 2007 when
the air-conditioning unit in the van malfunctioned on a trip from court to Barwon Prison.
The men travelled in 50 degree temperatures because security protocol would not allow a
transfer to another van. One of the men, Shane Kent, collapsed and another, Ezzit Raad
suffered asthma (Herald-Sun 26/3/07). The others who believed they were dying banged on
the doors and screamed for assistance. After the commencement of trial prisoners regularly
reported experiencing disorientation, travel sickness, fatigue and confusion subsequent to
their time in the van which impacted on their ability concentrate in court and thus to take
part in their own defence.

Justice Bongiorno outlined six conditions necessary to remove the unfairness that he
declared was affecting the trial. These conditions included moving the men to a facility
closer to the venue of the trial, that ordinary handcuffs (not connected to a waist belt) rather
than shackles be used, that strip searching not occur when the men had been under constant
supervision in secure areas, that the minimum out of cell hours on non court days be not less
than 10, and that:

They otherwise be subjected to conditions of incarceration not more onerous than those
normally imposed on ordinary remand prisoners, including conditions as to professional and
personal visitors (R v Benbrika and ors p28 [100]).

Acacia Unit where all the men were held for at least two years was purpose built as a high
security facility for sentenced prisoners, not prisoners on remand (R v Benbrika and ors p9
[28]). The designation of an unconvicted prisoner to the ‘highest’ security facility to be held
with the system’s ‘worst’ offenders and the security measures surrounding appearances in
court impact inevitably on mental and physical health and the ability to comprehend and
instruct on legal matters. High-security or supermax units such as Acacia are defined by
austere conditions including isolation and idleness, total surveillance, pastel colours,
fluorescent lights, a lack of natural light and air, the use of invasive security procedures such
as strip-searches and shackles and the withholding of basic prisoner ‘privileges’ such as
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visits. The units are also frequently associated with greater levels of secrecy, a
disproportionate prioritisation of security over human needs, exertions of unaccountable
power and abuse which in turn underpin a spiralling sense of despair and higher incidence of
conflict, disorder, violence and individual harm (Rodriguez 2006; Carlton 2007; Fellner &
Mariner 1997; Haney & Lynch, 1997). Historically high-security prisons have been
associated with the official project of confronting and breaking prisoner non-compliance
through structural, physical and psychological methods aimed at exacting control (Carlton
2007). Studies reveal that high-security or supermax conditions can give rise to debilitating
psychological harms such as feelings of frustration, anger, sleep deprivation, paranoia,
disorientation, hallucinations and psychosis (Haney 2003; Haney & Lynch 1997). In short,
critics argue that the conditions in high-security constitute a form of cruel and unusual
punishment amounting to torture (Haney 2003).

High-security regimes are officially justified on the basis of violent and dangerous
criminal identities held within (Davis 2005; Sim 2004). These risks are perennially
reinvented and repackaged in the face of a crisis where there is a need for more units to
house a ‘new breed’ of high-risk prisoners. The United States-led ‘war on terror’ represents
the most recent of these ‘crises’ underpinning the increased use and expansion of high-
security or supermax and associated practices.

While unconvicted prisoners generally spend a maximum of 12 hours out of their cell,
terror suspects are only allowed six. Moreover, and in the interests of security the Pendennis
defendants were allowed only one non-contact visit with their families per week and one
contact visit with their children per month (The Australian 22/3/07). Justice Bongiorno
commented in an earlier bail hearing for the accused that the conditions in Acacia where the
men were segregated, shackled, regularly strip-searched and confined to their cells for more
than 20 hours every day lacked justification and risked undermining the rule of law by
treating the men in the same way as the state’s worst convicted contract killers: ‘It is
extremely difficult not to see this as some sort of pre-emptive punishment being imposed’
(The Australian 22/3/07).

Shortly after the trial commenced counsel for the accused maintained that the manner of
transport and the conditions of incarceration were having a detrimental effect on the
psychological and physical wellbeing of the accused interfering with their ability to give
proper attention to the proceedings (R v Benbrika and ors p2 [5]). In making his ruling
Justice Bongiorno maintained that:

Any adverse affects which the accused are currently suffering on their capacity to take part in
their trial must properly be seen as cumulative upon the effects of two years’ incarceration in the
most austere conditions in the Victorian prison system (R v Benbrika and ors p9 [31]).

The ruling refers to evidence given by a doctor who visited one of the accused at Acacia and
also inspected the prison vehicles involved in transporting the accused prisoners to and from
court. It records that the doctor maintained:

She would expect people to become depressed, irritable and anxious as a result of such
incarceration ... She said that the circumstances in which the accused found themselves could
lead to fatigue which could play a major role in their response to the situation. She said it could
have the same effect on an individual as being ‘over .05” so that reflexes, concentration and “...
all that sort of thing can be quite markedly inhibited’ (R v Benbrika and ors pp13-14 [50]).

Another doctor who gave evidence maintained that the conditions in Acacia Unit were such
that ‘the ordinary person could reasonably be expected to experience a very significant
degree of psychological and emotional distress” (R v Benbrika and ors p15 [57]).
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One aspect of the circumstances of the accused and their incarceration that was not dealt
with in the case but nevertheless potentially impacts on the ability of the accused to receive
a fair trial is the way obvious and extreme security measures, might impact publicly and on
the jury with regards to perceptions as to the dangerousness of the men. Counsel for the
accused raised these concerns in March 2007 arguing the elaborate security arrangements in
court would compromise the ability of the defendants to receive a fair trial and the ‘jury
members who saw the men sitting behind security screens, guarded by more than a dozen
uniformed police and prison officers, may be prejudiced and conclude they were guilty’
(The Australian 22/3/07).

The Victorian Supreme Court ruling prompted the Victorian Department of Justice to
transfer the Pendennis defendants out of high-security to the Metropolitan Remand Centre.
The fact that the ruling linked the conditions of incarceration and the treatment of prisoners
with the ability of accused to receive a fair trial represents a landmark in legal history and
the human rights of unconvicted prisoners. The severe and pre-emptive punishment of those
charged with terrorism offences in Australia resonates with the eclipse of due process and
violation of human rights in the ‘war on terror’ (McCulloch & Carlton 2006). The ruling
however demonstrates the significance of judicial oversight provided through the civil
courts in imposing limits on the oppressive and punitive treatment of those accused.

Bree Carlton
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Australia
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Shocked and Stunned: A Consideration of the Implications of Tasers
in Australia

Abstract

This comment considers the debate surrounding the introduction of the stun-gun or
‘Taser’ into Australian policing and cautions against its introduction as general issue
weapons. This caution is set against concerns about the regulation of police use of force
generally and in light of critical commentary on sub-lethal weaponry internationally,
especially from the United States where Taser use by police is widespread. The paper
traces the introduction of Tasers as general issue weapons in Australia and outlines the
arguments for and against their introduction. Critical issues addressed include the number
of deaths attributed to Taser use in the United States, the problems associated with
identifying stun-guns as contributors to death, the capacity of such weapons to reduce the
incidence of lethal force in policing and the potential impact of Taser use on over-policed
populations.

Police scholars and other observers are currently watching the roll out of stun gun (or Taser)
technology in Australia with some concern (Meehan 2008; Singer 2008; Law Institute of
Victoria 2004). While Tasers are being embraced by Australian police, international
experiences indicate that this move is likely to be problematic. Research and media reports
from overseas (especially the United States and Canada) show that stun guns have been used
against children, elderly people, pregnant women and individuals who have already been
restrained and/or who pose no danger to themselves or others. There are examples from the
United States of Tasers being used by police to control protestors and otherwise obtain
compliance from people posing no immediate threat to anyone (Pittsburgh Independent
Media Center 2005; Killian 2007; Bobb et al 2007). They are evidently used in contexts
where resorting to firearms would be entirely inappropriate, calling into question the
assertion that stun guns save lives. There are examples of police accidentally drawing and
firing firearms when they intended to deploy a stun gun, with fatal consequences (see Bier
2003). “Childish horseplay’ has also resulted in one officer ‘tasering’ another. A Florida
Sheriff’s deputy was suspended from duty for 12 days after one such incident (NBC News
Channel 2008). There is even a documented case of an officer being reprimanded after
accidentally ‘tasering’ himself (Author unknown 2007). Perhaps of most concern is an
Amnesty International report concerning some 290 deaths following Taser use in North
America alone (Amnesty International 2007). Some incidents have resulted in legal action
against police and also stun gun manufacturer, Taser International, the world’s leading
supplier of conducted energy weapons to police, including those Australian forces that have
adopted the weapon.

“Taser’ is a specific brand of stun gun — hand held, gun shaped electronic weapons that
shoot two needle tipped darts into the skin, trailing a fine wire electrical cable connected to
the hand set. The firing range varies from 7 to around 11 metres (depending on the type of
cartridge used), delivering an electric shock designed to temporarily paralyse the muscles of
the recipient and immediately incapacitate them. The open-circuit (or arcing) voltage of a
Taser is 50,000 volts, although Taser argues that the peak voltage delivered to the body is
1200 volts, in five second bursts and the average voltage delivered is 400 volts (Kroll 2008).
Compressed nitrogen is used as the firing mechanism. Stun guns can also be used in “drive
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stun mode’, in direct contact with skin, causing severe pain but not muscle incapacitation.
While the Taser company itself continues to claim that their weapon has never been
identified as a cause of death, Amnesty International and other civil liberties groups have
serious concerns about the validity of this claim, recording over 290 deaths following Taser
deployment in Canada and the United States (Amnesty International 2007). Scientific
evidence regarding the capacity of a stun gun’s voltage to cause death is cloudy. While
some studies have shown that heart rhythms can be affected, many others show the opposite.
The majority of the latter are either partially or fully funded by the market leader, Taser
International, hence the uncertainty and conjecture that surrounds the findings. There are
most certainly serious difficulties presented to Coroners required to identify Tasers as
causes, contributors or correlates in cases where death has occurred (Vilke nd). At present, it
would seem that the facts are simply not clear on this matter: this alone is good reason to
support a cautionary approach to the general issue of Tasers to police in Australia.

Stun guns, or Tasers, are at the cutting-edge of policing technology and are currently
being introduced as general issue weapons for police in several Australian states. The police
view on the matter is generally that this technology is invaluable in terms of making the job
easier, and safer for officers: allowing them to avoid using other types of force, such as hand
to hand combat, baton use and at the far end of the spectrum, lethal force. Of concern to
many observers is the range of options within the ‘force continuum’ that Tasers can replace
and their ability to considerably ramp up police reliance on using force. This would perhaps
be unproblematic if we were sure that use of force by police was always legitimate, well
reasoned and accountable. Sadly, the record shows that it is not. One of the earliest and most
influential American police scholars, Jerome Skolnick, noted the problematic outcomes of
the combination of danger and authority in policing as follows:

The combination of danger and authority found in the task of the policeman (sic) unavoidably
combine to frustrate procedural regularity ... Danger typically yields self-defensive conduct,
conduct that must strain to be impulsive because danger arouses fear so easily. Authority under
such conditions becomes a resource to reduce perceived threats rather than a series of reflective
judgements arrived at calmly ... As a result, procedural requirements take on a “frilly’ character,
or at least tend to be reduced to a secondary position in the face of circumstances seen as
threatening (Skolnick 1975:44).

Such observations are key, as they make clear the reasons why the circumstances of sub-
lethal weapon deployment require careful observation. Of particular concern are the
circumstances considered as ‘dangerous’ by police, along with whom and what is being
endangered. Where life is at stake, we have a clear reliance on police to prevent a fatal
outcome (for police, offenders and especially for bystanders), but where it is merely
authority that is endangered, there is a reliance on the agents of accountability (and other
observers) to strive towards clear limits on police use of force.

Limiting use of force successfully is far from a simple task, scholars have often argued
that we can’t even be sure how excessive force ought to be defined (Klockars 1996;
Goldsmith 2000). Despite this, such limits are crucial, having a clear link to the legitimacy
of policing itself. Alienated populations are prone to the rejection of police authority, which
may result in a downward spiral in police/public relations, exacerbating issues of law and
order rather than ameliorating them. This outcome has concerned police managers from the
earliest times. In his examination of policing in Victorian times, Wilson (2006) states “police
authorities discouraged overt brutality, primarily because it undermined police legitimacy by
shattering the desired image of the constable as a citizen-in-uniform’ (p57). The potential of
modern ‘softer’ weapons to shatter the cherished Peelite notion of policing by consent is
significant, and in the absence of firm accountability processes there is a danger that their
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use will come to be seen (by both police and some citizens) as essential. The rapid spread of
Tasers across the United States, and now Australia, suggests that this is already taking place.

Along with capsicum sprays, Tasers fall under the general term non-lethal weapon (the
term used most commonly by the Taser company when marketing their product and also
adopted by The United States Department of Defense) although there remains conjecture
about the validity of this term, mainly because there is no certainty that such weapons are, in
fact non-lethal (Feakin 2006). Other terms include ‘less-than-lethal’, ‘disabling’,
‘incapacitating’, ‘worse-than-lethal’, ‘soft-kill’, ‘pre-lethal’, ‘paralysing’, ‘sub-lethal’ and
‘compliance’ weapons (Feakin 2006; Wright 2002). The confusion surrounding correct
terminology reflects the doubt cast over the notion that these weapons do not cause death.
Much of the support for the introduction of Tasers into Australia is based on claims that they
will reduce the instance of lethal force, and be used as an alternative to such force. The
record so far, however, supports the fact that they will actually be used in addition, as a
function of what has been termed ‘mission creep’ (Lewer & Davison 2006).

The implications of introducing stun gun technology into Australian policing are the
main focus of this discussion. There are several issues of concern including the assertion
that such weapons will reduce the need for police to resort to firearms, the growing array of
weapons available to police in any given situation (the issues here are both practical and
philosophical), the adequacy of police training in using the weapon, the context within
which they are used and the socio-demographics of their most frequent targets. It is
potentially problematic for police to include Taser technology in their arsenal in the absence
of strict accountability processes. History has already shown, especially in Victoria (the
main field of this author’s observations of policing), that the accountability of police for use
of weapons is lacking in several crucial aspects (see Freckelton 2000). The factors
contributing to this are well established: evidence about the circumstances in which
weapons are deployed is generally supplied by police, use of force is investigated by police
who may be sympathetic towards the point of view of those under investigation and it is
difficult to attribute culpability to police when those involved are often amongst the most
disempowered (and unhealthy) groups in society. Finally, where death or injury is the result
of police actions, the record shows that juries are reluctant to bring down guilty verdicts
against police who are seen as only trying to do their jobs in the best way they can. There
seems to exist a certain ‘moral division of labour’ that makes people reluctant to blame
police for tasks that we are reluctant to undertake ourselves (Alexandra 2000). This not only
makes accountability for weapons use problematic, but the notion of ‘non-lethal’ weapons
also becomes especially appealing.

Introducing Tasers

The adoption of Taser stun-guns into Australian state police forces began with their
introduction into specialist policing units in all states (Law Institue of Victoria 2004).
Western Australian police led the charge, introducing them to their Tactical Response Unit
in 1999 and making them general issue for operational police by early 2007. Assaults on
police in that state have reportedly dropped by 40% and no fatalities have yet been directly
linked to the weapon, although at least one has occurred following the use of a Taser
(Bennet 2007; Eliot 2007). The Northern Territory has also adopted stun gun technology; 74
Tasers have been introduced, with six in Alice Springs and one in each bush station
(Barwick 2008). Queensland is soon to follow suit, with Tasers having been trialled there (in
Brisbane, Logan and the Gold Coast). The Queensland Minister for Police recently
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announced that Tasers will become general issue in June 2008, following the 12-month trial
period (Crime and Misconduct Commission 2008). This move has been criticised, however,
labelled an “apparent impulse decision to satisfy demands for the weapon by the Queensland
Police Union’ (Meehan 2008). Police in Queensland have already admitted to investigating
a complaint that a handcuffed suspect (held in the Cleveland watchhouse) was repeatedly
Tasered after swearing at police (Meehan 2008).

Police in New South Wales are on the verge of introducing the weapons, with the state
government recently approving the introduction of 229 Tasers at a cost of $1 million. It is
expected that at least 2000 will be issued across the state (Linnell 2008). The Victorian
government established a working party on the issue in April, 2007 that seemed ‘set to
recommend their widespread introduction’ (Singer 2008). At the time of writing, however,
no such introduction has yet occurred. Former Western Australian Chief Commissioner of
Police, Bob Falconer has recently been quoted in Victorian press (Anderson 2008), urging
the Victorian Commissioner, Christine Nixon, to stop dragging her feet on the issue and bite
the proverbial bullet. In his view, she should ‘make a decision now and end this
procrastination or avoidance’ (Anderson 2008). This was followed by an appeal from the
wife of a deceased shooting victim who argues, ‘there would be more people alive if the
police were using the stun guns’ (Anderson 2008).

Commissioner Nixon’s cautious approach to the introduction of stun guns is not without
merit. Although Falconer believes that the efficacy of Tasers has been well established,
Amnesty International and other concerned groups beg to differ. That Coroners (and the
marketing arm of Taser International) find it more difficult than Amnesty to see a link
between Taser use and fatal outcomes is not the only issue. The contexts in which police
resort to using stun guns are also important to consider. Many instances of stun gun use have
now been recorded that appear disproportionate to the threat being faced. The use of Tasers
in the United States shows they are frequently deployed against people who flee from police
after minor offences such as shoplifting and traffic misdemeanours. They have also been
used to break up brawls. Of further concern is their increasingly widespread use by prison
officers and against those who are otherwise already held in police custody but refusing to
comply with police (Meehan 2008; Wray 2008). Clearly, Tasers are not always used in
place of lethal force, but as a compliance weapon, forcing people to acquiesce to police
commands or respect their authority (Pittsburgh Independent Media Center 2005; Meehan
2008; Bobb Barge & Naguib 2007). While such use may have merit in some circumstances,
that peaceful protestors and restrained, non-violent suspects have fallen victim to stun guns
raises a separate set of concerns regarding appropriate limits on the use of force by police.

It is not without irony that the United States is leading the Taser charge given its history
of striving to protect the individual from arbitrary displays of state power. The highly
decentralised structure of policing, a legacy of a highly liberalised political philosophy, has
now resulted in Tasers being widespread throughout the policing structure and used against
citizens in circumstances not possible under a more centralised structure. For instance, there
is much debate on University campuses about the carriage of stun guns by ‘campus police’,
and one particularly disturbing example of a university student being repeatedly Tasered
after refusing to comply with commands to leave a University library (Bobb et al 2007).
This incident has been subjected to serious criticism regrading the disproportionate nature of
the Taser use and gives credence to the abovementioned concerns of Taser and ‘mission
creep’.

Canadian police have also had a less than smooth experience since the introduction of the
weapons in 2001. Following the highly publicised death of a Polish citizen at Vancouver
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International Airport in November, 2007, an inquiry was launched by the Commission for
Public Complaints Against the Royal Canadian Mounted Police which recommended,
amongst other things, that Tasers be reclassified from ‘intermediate’ to ‘impact’ weapons on
the force continuum, that far better record keeping practices be introduced and that quarterly
and annual reports be produced to allow open scrutiny of the circumstances of their use
(Commission for Public Complaints Against RCMP 2008).

Too Many Weapons?

Other practical concerns regarding the introduction of Tasers include where they sit on the
force continuum (as compared to capsicum spray, for example) and also the practicalities of
carrying them routinely (given that police are already carrying firearms, sidearms,
handcuffs, torches and capsicum spray canisters). There have already been examples in the
US where officers have mistakenly drawn a firearm and fired when they meant to deploy
their Taser. The city of Madera and an officer have filed a suit against Taser International
arguing that the company ‘provided related training and representations in such a manner so
as to cause any reasonable police officer to mistakenly draw and fire a handgun instead of
the Taser device’ (Bier 2003). The victim in this case died from his injuries, although the
death was ruled accidental and no charges were laid against the officer herself. In another
case, a 25-year-old Canadian man is suing police after he was shot when the officer
mistakenly drew his gun instead of a Taser as he had intended (Author unknown 2008). The
officer has since resigned. The family of a Canadian man, Robert Bagnell, who died in 2004
after being ‘tasered’ is also pursuing the matter in the courts, although a Coroner’s Inquest
found that Taser use had not contributed (Canadian Press 2006). Bagnell was drug affected
and suffering a psychiatric condition at the time of his death.

These cases support a careful approach to the introduction of stun guns and show the
dangers inherent in the rhetoric of lethal-force-reduction so often cited by Taser proponents.
Media reports about the introduction of Tasers in Victoria suggest that while it is very
probable they will find their way into general issue police weapons ‘it has not yet been
decided how they will be carried’ (Anderson 2008). This measured approach is laudable,
given the demonstrated potential for officers to make mistakes.

Following from this is the issue of how officers are expected to decide which sub-lethal
weapon is most appropriate in a given circumstance. How could a capsicum spray worthy
incident be distinguished from one requiring a Taser? Would the introduction of Tasers
make capsicum spray use less frequent? The answers are as yet unclear but officers are
certainly in an unenviable position when required to choose between a growing array of
possible weapon alternatives, when it seems clear that most cases where top-end force is
necessary require split second decision making. It may be that there are some compelling
operational and tactical reasons why senior police should analyse their options carefully
before adding stun guns to their officer’s arsenals.

Police Training

A related issue concerns the nature and extent of police training with regard to sub-lethal
weapons. The quality of training can have a real bearing on the behaviour of police under
pressure. This was aptly demonstrated during the Victoria Police shootings era (from 1988-
94) where overly confrontational training modules (the Firearms Officer Survival Training
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Unit, borrowed from the FBI) were identified as a significant contributor to the
disproportionate number of fatal shootings attributed to Victoria Police officers at that time
(see Task Force Victor 1994). This brings to mind an old and revered adage amongst use of
force scholars: to a man with a hammer, everything looks like a nail (Chevigny 1995). No
officer wants to see good training hours go to waste and this mentality has the potential to
increase the number of incidents in which Tasers become the weapon of choice, which in
turn may increase the risk of injury or death.

As mentioned above, inadequate training is beginning to be identified as the precursor of
problems for US police mistakenly drawing firearms instead of Tasers, although the
apparent remedy is to insist that the stun guns be made to look and feel less like guns as
opposed to a careful consideration of the necessity of such weapons at all. The family in the
Bagnell case mentioned above have specifically identified inadequate training in their
lawsuit against Taser International, Vancouver Police Department and their Chief along
with five individual officers (Canadian Press 2006). The Bagnell family has accused Taser
International of failing to conduct adequate safety testing of its products and of promoting
the Taser as non-lethal when it knew, or ought to have known otherwise (Canadian Press
2006). It remains to be seen how this factor plays out within the Australian context.

Perhaps of more significance is the estimated cost of training police regularly in Taser
use. Each Taser cartridge costs around 15 US dollars, so for a police force of around 10,000
to fire one during training even just once a year would cost US$150,000 (Brown 2008). That
comes on top of purchasing and maintaining the weapons. So although Tasers might be the
‘easy’ policing option, they are certainly not going to be cheap.

Context of Use

As already mentioned, the fact of ‘mission creep’ and the nature and context of incidents
during which stun guns are used is a key point for scholars to observe as Tasers roll out in
Australia. In the absence of accessible record keeping practices by police regarding Taser
deployment, it is probably going to be the media and public witnesses to events that will
keep us informed about these issues. Reliable record keeping has been a key
recommendation in several analyses of Taser deployment, capsicum spray use and also of
specific incidents, though we are yet to see the extent to which such recommendations are
brought to fruition (see Crime and Misconduct Commission 2005; Commission for Public
Complaints Against the RCMP 2008).

The Crime and Misconduct Commission in Queensland has already provided clues to the
possible outcomes of Taser deployment, finding that 33% of OC spray incidents have
involved Indigenous Australians who make up just 3% of the overall population (Crime and
Misconduct Commission 2005). There are also indications from the US that African
Americans are the targets of Taser use at higher rates than other racial groups (The
Associated Press 2008). Tasers are marketed as a safer option than capsicum spray and
several US policing organisations report a sharp reduction in capsicum spray deployment
after the introduction of Tasers. It is reasonable to predict that Tasers in Australia will result
in the replication (and amplification) of patterns of over policing already well documented
(Cunneen 2001). Community representatives and health professionals in the Northern
Territory are already expressing concern about the likelihood that Aboriginal Australians
will potentially have severely adverse health reactions to Taser use due to already poor
health standards (Author unknown 2008b). There are clearly grounds for concern about
Tasers as general issue weapons in a country with a history of unequal and confrontational
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policing tactics (Cunneen 2001; McCulloch 2001). These patterns and methods ought to be
acknowledged and corrected rather than ignored and repeated.

Also of concern is the potential for Taser use during incidents involving the mentally ill.
There are countless examples in the US media of psychotic and severely drug affected
individuals suffering adverse reactions after being ‘tasered’. Many of those who have died
following sub-lethal weapon use have been drug affected, or have a diagnosed mental illness
(Amnesty 2007; Kroll 2008)). Such individuals sometimes pose a danger to themselves, but
not always to others, and so the justification of using a sub-lethal weapon to contain the
situation is far from clear-cut. A Melbourne man died after being sprayed with capsicum
spray (reportedly to prevent him from stabbing himself) at the time of writing (Author
unknown 2008c). The issue of de-escalation of situations involving mentally ill people is
obscured in current debates about a condition known as ‘excited delirium’, which although
it does not appear in the Diagnostic and Statistical Manual of Mental Disorders, is routinely
touted as the actual cause of many deaths that follow stun gun use. This conundrum is the
current focus of this author’s research and will form the basis of ongoing work. Nonetheless,
policing strategies that give due regard to human rights considerations would presumably
seek to control critical incidents involving the mentally ill (especially) in ways that strive to
avoid fatal outcomes rather than what appears at present to be rather risky tactics involving
the deployment of electrical currents.

Potential for Accountability through New Technology

Despite the problems of accountability mentioned above, there are ways in which
technological advancement may assist in controlling Taser use by police. A recent legal
settlement in Utah, USA involved a man awarded US$40,000 after his passive resistance of
a Highway Patrol Officer resulted in him being ‘tasered’ twice (Bergreen 2008). The video
footage taken from the patrol car was posted on YouTube two months after the event, and
has had in excess of 1.7 million hits. An investigation was launched within two weeks of the
posting and settlement subsequently reached (Nizza 2008). The aforementioned Canadian
Inquiry was also prompted largely by the posting of phone-camera footage on YouTube by a
witness. This indicates the power of a (now enhanced) ‘court of public opinion’ to bring
about previously unseen levels of scrutiny of police behaviour. This gives some hope
regarding the public regulation of sub-lethal weapons use.

Another positive is that newer Taser models are potentially easier to regulate, as they are
equipped with microchips with the capacity to log the date, time and duration of usage. Such
data is regularly relied upon to assess police recall of events when called to account for their
actions, though it is not yet clear how reliable or manipulatable this data might be. A further
innovation is the “Taser cam’, which is a camera mounted on the Taser battery. It records up
to 90 minutes of audio and video once the Taser is turned on, and functions in low light
(Dondoneau 2008). So far, less than 10 US city police organisations have adopted the
cameras, but as litigation against police increases their use may rise. While this might help
ensure that police remain accountable for their use of stun guns, they have not been adopted
by the majority of Australian police using Tasers (with the exception of NSW). Budgetary
constraints may well be responsible for this as the cost of the enhanced model is greater.
While this might explain why they have not been embraced, it is also reveals something
about the emphasis placed on accountability for use of force across jurisdictions. Police
Chief Boisse Correa of Honolulu (where Tasers with cameras have recently been adopted)
has been quoted as saying, ‘It’s costly, but it’s worth it” (Dondoneau 2008). Perhaps, once a
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potential for abuse or misuse has been established, the enhanced models may become the
preferred option. If Tasers are to be broadly embraced, this would be a welcome step.

There are clear grounds for concern about sub-lethal weapon use in Australia. In this
brief comment | have been able to present only the tip of the iceberg and it is likely to be the
case that the ensuing decade will bring more deaths in custody, as a result of the over-
policing of certain groups and the broadening of the capacity of police to restrain citizens
through use of force. Though many police and their union representatives might be
enthusiastic about the introduction of Tasers, other observers are well founded in their
cautionary approach. It would be far better for police to wait for definitive data on this issue
than to rush in blindly, only to regret being held to account later. Tasers are certainly yet to
earn their stripes before being accepted as ‘non-lethal’, and suggestions that their
introduction is supported by an ability to reduce deaths and injuries at the hands of police
should be regarded with caution.

Emma Ryan
PhD Student, Monash University
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Legitimating Criminal Justice through Community Engagement:
Lessons from the Jury Experience

Abstract

Fundamentally justifying the jury is the opportunity it provides for community
participation in criminal justice and the legitimation function that offers. Indeed, a strong
political motivation for the recent introduction of jury trial in several transitional
jurisdictions is the public confidence it transfers to the system at large. Recent research on
juror comprehension and satisfaction suggests the possibility of interrogating the
participation/confidence nexus more intricately. This note argues that it is the quality of
the participation and the participant satisfaction which eventuates that predicts juror
confidence. Where the legitimacy of criminal justice through juror participation is to be
maximised then the factors effecting satisfaction and confidence are influential variables.

In recent years several jurisdictions have either reintroduced a form of jury verdict delivery,
or adopted a jury system for the principal purpose of more widely legitimating formal
criminal justice institutions. For example, Japan has experienced a deteriorating public
confidence in the court system. The response of government has been to create a structure of
lay participation in criminal court judging. The new system for 2009 will let a range of
ordinary citizens share in judicial responsibility to determine guilt or innocence in serious
criminal cases, and consider sentence. The government expects that the introduction of lay
judges will help shorten trials and human rights groups say the reforms will bring fairness
and more transparency to the Japanese justice system.

The wider involvement of citizens in criminal justice in Japan can be placed against the
background of civil liberties concerns about police and prosecutors interrogating suspects
without the presence of defence lawyers. The Japanese civil liberties union has criticised
this practice because verdicts often hinge on a suspect’s written confession and around 99%
of criminal cases brought to trial in Japan end with a conviction.

Public opinion websites such as ‘Japan Forum’ contain views on the new jury initiative
that are largely supportive, while at the same time expressing reservations about the capacity
of untrained lay judges who might produce unjustified acquittals or lenient sentences.

Professor Kent Anderson (ANU College of Law) says of the new initiative, ‘I think
involving regular people in delivering criminal justice will have a major impact on how the
idealised version of justice is realised and that the results of the road to getting to the new
system will be more reflective of society and more satisfying for all’ (ANU Reporter 1996).

Anderson’s response to criticism regarding the capacity of jurors to participate in verdict
delivery and sentencing emphasises the potential for wider citizen participation to generate
community confidence and respect for the judiciary and the courts.

In New South Wales Chief Justice Spigelman has invited consideration of juror
involvement in sentencing more than verdict delivery alone. A justification for his position
was that community confidence in the sentencing process may be enhanced through wider
citizen participation. The NSW Law Reform Commission, while not supporting the
proposed initiative, recognised that increased community engagement in the trial process
would more likely than not positively influence confidence in criminal justice more
generally.
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In an effort to rebrand the largely discredited criminal justice system in the old Soviet
Union the new Supreme Court of the Russian Federation supported a legislative
reintroduction of juries for certain criminal trials in Russia. The empowering Act went so far
as to specifically provide the opportunity for jurors to bring back verdicts which while
contrary to law may rather reflect wider community notions of a just outcome. Legislating
for the wayward verdict revealed just how far Russian criminal justice would go in
employing community participation to further objectives of wider public confidence and
legitimacy.

These recent developments in enhancing the legitimacy of criminal justice through wider
community engagement have been based on aspirations rather than empirical foundations.
However, there is in the research literature on juror opinions a long-standing appreciation of
just how influential participation can be in the construction of confidence.

Most recently in Australia, O’Brien, Goodman-Delahunty, Cluff and Pratley surveyed
over 600 empanelled jurors and more than 1000 non-empanelled jurors in New South
Wales, Victoria and South Australia.? By comparing the attitudes to confidence in the trial
process against the degree to which respondents had been actively involved as jurors the
study sought to substantiate the assumption that more participation meant more satisfaction
and hence more confidence. While the study was also interested in juror satisfaction with
material conditions such as remuneration and physical comfort, satisfaction measures were
also clearly directed to the nature of juror service and confidence in criminal justice as a
consequence. The results of the study demonstrate that degrees of jury participation, comfort
of jury facilities and satisfaction with the level of remuneration significantly influenced
satisfaction with jury service. This overall satisfaction then, influences confidence in
criminal justice to a greater extent than degrees of participation alone, although both
independently predict general confidence in the criminal justice system.

The comparison of three groups of jurors (non-empanelled, empanelled who did not
deliberate to a verdict, and empanelled who deliberated to a verdict) revealed that a failure
to be empanelled did not produce a significant decrease in confidence. In turn, more in-
depth participation in the jury system (as indicated through deliberating to a verdict)
produced the greatest increase in confidence in the system as a whole.

The study further analysed the relationship between satisfaction and confidence,
clarifying that jurors with low satisfaction and high participation were most likely to report a
decrease in confidence in the criminal justice system following jury service. Conversely,
jurors who were most satisfied with the experience were those most likely to report an
increase in confidence in the criminal justice system, irrespective of whether they were
empanelled or participated in deliberations.

In summary, the conclusions about the study of the nexus between participation
satisfaction and confidence confirmed that satisfaction rather than the extent of participation
alone exerted more influence on confidence in the criminal justice system. Even so, where
participation levels were high and satisfaction otherwise apparent, then confidence levels
were also at their most significant.

The study refers to other empirical work (such as Kritzer & Voelker 1998) that shows
improvements in people’s perception of the courts following contact with the court system
are responsive to specific positive experiences, whereas specific negative experiences

! For a more detailed discussion of the Russian experiment see Findlay 2001.

2 For a summary of the research see O’Brien et al 2008.
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diminish such perceptions of the courts. Nothing surprising in this! From here it is important
to drill down into the issues and relationships which impact on participation, satisfaction and
confidence.

The early analysis of this most recent juror study in Australia has not drawn an
interesting trend commentary about the participation, satisfaction, and confidence nexus for
NSW jurors at least. Almost 15 years back now | surveyed 881 jurors called but not
empanelled and 637 empanelled jurors in 57 criminal trials (Findlay 1994). While testing
the participation, satisfaction and confidence nexus was not a key aspiration of this study, |
employed a methodology similar to that used by O’Brien et al and produced data which
gives depth to the more recent analysis of confidence indicators. My study interrogated in
detail the sorts of information given to jurors during a trial which would enhance their
comprehension and enable them more successfully to perform what they appreciated as their
functions. Juror comprehension, and the issues which impacted upon it, were central to the
survey. An underlying research assumption was, that if jurors were unclear or uncertain
about their functions, and felt they had not been provided with sufficient information to
perform these, then their comprehension would be lessened. Attached to this hypothesis was
the belief that low levels of concentration for jurors would also have a negative impact on
comprehension.

Within the context of juror comprehension and the enhancement of understanding and
concentration, jurors were asked to comment on their personal and collective experience of
the trial. In addition they were given an opportunity to indicate the positive and negative
influences over their experience including such things as prior jury service, group dynamics,
inconvenience, and whether too much was expected of jurors. Almost 80% of juror
respondents who had been empanelled and served indicated a positive response to the
question about their experience. Of the 20% who had served on juries previously most
indicated the experience this time around was either more rewarding or as rewarding as
before. These results could be placed against the fact that almost 30% serving jurors
registered inconvenience as a consequence of service, 10% believed that too much was
expected of jurors, and almost 40% felt that the experience of jury service had not drawn
their jurors closer together as a group. When comparing the responses to ‘collective
experience’ with factors such as the length of trial, it seems that as trials get longer the
positive experience of jury service decreases. Trials which ran between 2 and 4 days seemed
to evoke a greater negative response and from 5 days on the trend remained in the negative.
Interestingly, there did not in the studies, seem to be any necessary association between the
collective experience of jury service and the negative feelings of individual jurors. This was
not the case however, when one compares negative feelings about jury service to the overall
rating by respondents of the jury system as a whole. Clearly those who had a negative
feeling about their experience as jurors were less likely to rate the jury highly as did those
who saw the experience as a positive one. Again, not a surprising correlation.

Jurors empanelled were asked to rate the jury system overall on a scale of very good
through to very poor. The vast majority indicated good or very good as their rating. Only
2% used the poor or very poor rating. Bearing in mind the small number of jurors who were
negative in their view of the jury system overall or ambivalent (over 10%) of these most
also believed that their colleagues did not cope well with jury service and this influenced the
decision-making task of the jury. It could be drawn from this that negative group
experiences will also impact on the evaluation of the jury system as a whole.

This survey did not interrogate non-empanelled jurors in detail about their confidence in
criminal justice being affected by their limited experience in the jury process. However,
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non-empanelled jurors were asked after having been called for jury service what was their
impression of juries. In a similar scale structure (favourable or unfavourable, or more
favourable or less favourable), the non-empanelled jurors presented a more negative
assessment of the jury than did those who had been called to serve. In addition, non-
empanelled jurors were less likely to positively approach the opportunity for future jury
service than empanelled jurors.

It would seem from this that one could say the greater the participation by respondents in
the trial process the more likely it would be that their experience of jury service would be
positive and their attitude to future engagement would be enhanced.

The O’Brien (et al) study suggests there is room for more detailed interrogation of the
relationship between satisfaction, participation and confidence. Findlay’s data explored a
wider range of influences over juror satisfaction. These included a positive relationship
between the juror and the judge, a good working relationship between jurors, and more
specifically the functionality of collaborative decision-making in juries and a positive
evaluation of the experiences. From this data it would seem clear:

- the greater the degree of engagement for jurors the more positive will be their
evaluation of the experience;

- the more positive the relationship with the judge and the more engaged is the
comprehension of lawyerly argument, the higher will be the positive evaluation of
the experience; and

- where juries functioned successfully in collaborative decision-making, the higher
would be the evaluation of the experience.

From the O’Brien (et al) and the Findlay studies there can be little doubt that quality
engagement and participation with criminal justice in situations where citizens are well
informed and satisfied with their responsibilities and environment, produces positive
evaluations. This means that engagement alone may have an influence on confidence and
consequent legitimacy but more so if the engagement is actual, constructive and
communitarian.

Professor Mark Findlay
Professor of Criminal Justice, University of Sydney; Professor of International Criminal
Justice, Law School University of Leeds
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A Third Space between the Prison and the Community: Post Release
Programs and Re-Integration®

Abstract

Post release programs are typically understood as functioning to reintegrate offenders into
the community. More critical accounts have reconstructed such integrative programs — as
well as the wider restorative justice movement — in terms of metaphors of ‘revolving
doors” and ‘net widening’ effects. These metaphors capture some of their practices and
functions. However, my interest is in the way in which a third space has emerged which is
neither prison nor community (nor a shuffling between or an expansion of these pre-
existing domains), but rather an autonomous field of social life and regulation. The
contours of this third space will be delineated with specific reference to the evaluation of
the Melbourne Citymission program Women 4 Work.

The reintegration of offenders into the community post-imprisonment is an issue of
increasing currency and urgency for state and territory governments across Australia as
highlighted by the focus on strengthening communities, supporting families and social
inclusion at the recent 2020 summit. Largely re-integration programs are being funded
haphazardly; primarily via short term project based approaches that vary considerably in
their scope, aim, their impact and their intention. The recent report by the Law and Justice
Foundation of NSW emphasised that ex-prisoners experience a ‘confluence of legal
problems on release from jail [which] may affect inmates’ capacity to successfully
reintegrate into the community’ (2008:92). However, this is an area that requires far more
extensive research. Specifically in this comment, | want to delineate the idea of the third
space idea which exists between prison and the community for ex-offenders." It offers ideas
and asks questions about the reintegration of offenders into the community, making specific
reference to the Melbourne Citymission program evaluation of Women 4 Work (W4W) and
a case study to illustrate the way in which the prison over reaches into community.

Melbourne Citymission (MCM) is a non-profit organisation that provides resources and
choices to those who are marginalised and living with disadvantage. MCM is committed to
delivering services that ‘respect the rights of individuals and embrace diversity’
(www.melbournecitymission.org.au). The W4W program is one of the programs run out of
Melbourne Citymission in conjunction with Corrections Victoria and the Department of
Education and Workplace Relations. It specifically works with women who have exited
prison or who have been placed on a community based order (CBO). The W4W program
recognises the need to provide specialist employment services to women. The need for
specialist employment services is evident in the plethora of prison literature,? identifying the
barriers and complexity of issues women face when being released from prison, or when
they are placed on a community based corrections order. Carlen (1990, 1998, 2002), Singer
and Bussey (1995), Pollock (1998), Richie (2001) and Brooker (2007) have all identified

The author would like to thank Peter Rush and Marie Segrave for their comments on earlier versions of this
comment.

‘Offender’ refers to those women who have been charged with an offence who may have been in prison or
placed on a Community Based Order (CBO).

2 such as Carlen (1990, 1998, 2002), Singer and Bussey (1995), Pollock (1998), Richie (2001), Brooker (2007).
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issues around mental and physical illness, drug and alcohol issues, physical and sexual
abuse, children and family, housing and access to appropriate positive relationships
including factors that contribute to female offending and effective rehabilitation for those
exiting prison.

The WAW program specifically assists clients with comprehensive job search training;
individualised job search planning; up-to-date information on labour market trends; and
access to vocational training and support to maintain employment. They work directly out of
the women’s prisons in Victoria and in various community corrections offices around
Melbourne. It has been shown that employment can reduce re-offending by between one
third and one half (Home Office 2002). However, gaining employment according to the
Women 4 Work evaluation, women in particular need a great deal of emotional and practical
support (Peacock 2007).

The reasoning behind a program that specifically targets employment for women
offenders is grounded in terms of reintegration and resettlement programs where
employment is engaged as a tool. Employment is one part of a larger holistic approach to
reintegration, which aims to assist offenders returning to the community and to reduce
reoffending. This idea and practice has been supported by numerous studies (Hamlyn &
Lewis 2000; Home Office 2002; McPherson 2007). Employment is recognised as way to
enhance and facilitate resettlement by offering a way in which a person can gain, for
example, self respect, confidence, and skills, allowing them in theory to become full
participating citizens.

On the one hand, employment theoretically can be used as a device to (re)integrate’
offenders into society and facilitate their social participation. Then, on the other hand,
employment can be a place of exclusion. Exclusion from employment can also mean
exclusion from other areas, such as the community. For example, a person who is not a tax-
paying member of society, or someone who can pay their own way, can be seen as ‘dole-
bludging’ or ‘leaches’ on the system. As Jock Young (2003) highlights social exclusion can:

involve economic, political and spatial exclusion as well as a lack of access to specific areas
such as information, medical provision, housing, policing, security etc. These dimensions are
seen to interrelate and reinforce each other: overall they involve exclusion in what are seen as
the normal areas of participation of full citizenship.

The following case study allows for an exploration of the ideas of inclusion and
exclusion. It provides an example of a woman who tried to negotiate this area | am referring
to as the third space, the place between prison and the community. It is the true story of a
client from the Women 4 Work program who was happy for me to use her story to illustrate
the path that moves through prison, into the community which is then restricted by
community corrections or parole as it is more commonly referred to. Her story serves to
demonstrate the difficulties associated with trying to negotiate the fluid boundaries and
borders of prison, community corrections and the community through employment. Further,
it explores the way employment can serve as a resettlement tool as well as an exclusionary
mechanism.

Fran has been in and out of prison for the last 20 years for crimes involving drugs and
sex work. She is currently 38 and serving a two-month sentence for breaching her parole
order. Fran completed her last sentence two years ago and was released from prison on
three and half years of parole. Upon release she was linked with Melbourne Citymission’s

®  ‘Reintegration’ here is a term that government departments generally use to speak about offenders moving

back into the community, there is an assumption that they were integrated before offending.
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Supporting Women Exiting Prison Program and the Women 4 Work Program. With the
support from these programs and through her own determination she had got her life back
on track. Fran had secured housing and most importantly, employment. Fran was employed
as an assistant manager at a dry cleaners, she worked from 7am til 7pm each night and was
in charge of balancing the till, banking, and opening and closing the shop.

During this time she took out a loan to buy a car and some furniture and supported
herself in private rental. Because of the long hours involved with her job, she failed to
report to parole. She was also hesitant to tell her boss that she needed to leave work early
once a week so she could report to parole. Her employers did not know that she had a
criminal record even though she had worked there for 12 months. Fran, not wanting to be
breached by community corrections rang them and requested an external visit — where a
community corrections officer can visit the client at their place of work — knowing that she
had to report at least once a week as she had done for the past two years. The office refused
and consequently Fran was breached. Community Corrections also rang her employers to
confirm that she had been working there and they found out she had a criminal record and
was promptly fired from her position.

Fran was sent back to prison for two months for not complying with her parole order.
Before her incarceration she had to appear in front of the Adult Parole Board — who stated
that her compliance to the parole order was more important than gaining and maintaining
employment. Fran will be released in January 2008 on 12 months parole.

This case study brings to the fore the ever-present yet overwhelming ignored third space —
the space that sits between exclusion (as an imprisoned citizen with limited rights) and
inclusion (as a full citizen entitled to freely participate in the community). The contours of
the third space demonstrated in this case study are not fixed, they are comprised of multiple
layers including practices of surveillance and social control, and the negotiation of
individual identity. These are just a few of the issues that Fran is trying to balance and make
sense of whilst also dealing with the significant and complex practicalities that can face all
ex-prisoners. Her identity is comprised of several labels including ex-prisoner, ex-drug user,
woman, client, parolee and employee. The areas either side of this third space that Fran is
occupying are the spaces of prison and the community. While Fran may be seeking to move
from one space to the other, and while the community and government agencies may
equally expect that women like Fran should be trying to simply ‘step across’ the divide
through exiting prison — these spaces are in many ways much further apart then currently
recognised.

However, Fran was able to negotiate and overcome many of the barriers that ex-offenders
face when trying to find and gain employment. Having a criminal record is one of many
barriers that women can face. Others include: little or no previous employment, low
educational levels, little or no job skills, reporting requirements for parole, child care issues,
lack of housing, physical and mental health and age (Zaks 2003).

Fran gained employment and maintained it for a 12-month period. As evidenced in the
case study, she began to save and took out loans to purchase furniture — in all respects, steps
which would see her included in society. Fran was for all intents and purposes a
participating member of society. What then became problematic for Fran was trying to
balance her employment with the commitments of parole, her surveillance. Through parole,
the expansion of control has extended from the prison into the community for Fran, when
she was released from prison and placed on three years parole. This is a particularly long
parole period. Parole, facilitated from a community corrections office, requires a person to
report in person to a specified office for the duration specified. This reporting can involve,
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for example, visiting a parole office three times a week. As the person progresses through
the parole order, the reporting requirements generally lessen at the discretion of the
community corrections officer they have been assigned to. The visits may be reduced to
once a month.

While Fran attempts to reintegrate into community she is still attached to the overreach of
the prison through parole. As Garland (2001:175) states:

Parole agencies downplay their traditional re-integrative functions, prioritise the close
monitoring of released offenders, link more closely with the police, and more frequently return
offenders to custody.

Consequently, she occupies this third space that is neither prison nor the community, but a
place that continues to shift between both. A space which is excluded and controlled but is
disguised by notions of re-integration and re-settlement.

These spaces are contradictory and confused and the rules of this space are uncertain and
often arbitrary as exhibited by Fran’s re-incarceration. The space is constantly surveilled
even though she is in the community. The contradiction is further emphasised upon her
appearance to the parole board where she is told that her first priority is parole rather than
employment. This position is a continuation of the third space as a place where ex-offenders
are continually told that they are prisoners, a label that is worn like a tattoo, which can never
be removed. Ex-offenders are then trapped in this third space which ebbs and flows between
the prison and the community, but the space never fully allows the person occupying it to
emerge and become an included member of the community.

Employment, while seen as a tool that aids reintegration and has proven to aid
reintegration, can also serve to further exclude a person from the community, even though
an ex-offender may surrender their previous life in pursuit of one that we may evaluate as
‘normal’. This pursuit can be rendered near impossible because of criminal record checks.
Criminal record checks are used to further exclude those with records and can serve to
continue marginalisation and reinforce dependence on welfare. Criminal record checks are
becoming more and more prevalent. As Bronwyn Naylor’s (2007) work shows Victoria
Police conducted 3,459 criminal record checks in the period from 1992 to 1993 and this has
increased significantly to 244,361 in the period from 2005 to 2006.* It then becomes more
and more difficult for prisoners to find employment even where they are seeking low-skilled
employment. As Garland (2001:176) highlights:

those offenders who are released ‘into the community’ are subject to much tighter control than
previously, and frequently find themselves returned to custody for failure to comply with the
conditions that continue to restrict their freedom.

Currently, governments and policy makers see pathways for women exiting prison in a
linear or straight forward sense. Exiting prison, getting a job and becoming reintegrated into
the community, is a far too simplistic way of viewing this process. Release is neither a linear
function nor is it a circle which signifies a revolving door, but rather it is a net — but not the
net that Cohen (1985) refers to. Through the figure of this third space we can make visible a
much broader net whose lines are technologies of control of which the Women 4 Work
program is a part. Being a prisoner often means ‘physically remov[ing] individuals from the
broader social framework, it furthers to systematically and structurally (re)inforce their
exclusion through their disqualification, disenfranchisement and ineligibility from

*  Fitzroy Legal Service Inc and Job Watch Inc, Criminal Records in Victoria: Proposals for Reform (2005) 8;

statistics updated by Victoria Police in communication with the author (Bronwyn Naylor).









Speech

Delivered at the Launch of Governing Through Globalised Crime,
Futures for International Criminal Justice, Sydney, 13 May 2008"

David Brown, Professor, Faculty of Law, University of New South
Wales

Australia’s domestic criminal justice systems have recently witnessed a number of cases
which illustrate the distorting effects of a hyper-politicisation of criminal justice enacted
under the spectre of terrorism. | am thinking here in particular of the Hicks and Thomas®
‘trials’ and control orders and the cases of Haneef,> Ul Haque® and Benbrika.*

That politicisation of criminal justice processes is evident in various ways:

- Politicisation of the law making processes by, to mention but a few examples,
exerting tight Executive control over the process, minimising legislative input; the
extraordinary attempt to keep draft legislation secret and to minimise the opportunity
for public comment, followed by the attempt to strong-arm the States into passing
complementary legislation precisely in order to evade potential Constitutional
challenge.

- Politicisation of the content of criminal law offences introduced which (a) include
reference to political motives, and (b) drive potential culpability back in time well
before the existing law of attempts and conspiracy, towards what Lucia Zedner calls
‘pre-crime’ (2007:262).

- Politicisation of investigative processes, illustrated in the Ul Haque case where, fairly
early on, Australian Security Intelligence Organisation (ASIO) and the Australian
Federal Policy (AFP), knowing Izhar Ul Haque had been in a Lashkar-e- Taiba
training camp, nevertheless decided he was no risk, and only charged him with
terrorist offences some eight months later when he refused to cooperate with the AFP
requests to become an informant against Faheem Lodhi. In short, the charge was
brought as leverage or reprisal, in the context of conduct on the part of ASIO officers
which Adams J in the NSW Supreme Court found to constitute the criminal offences
of kidnapping and false imprisonment.

- Politicisation of the trial process in a variety of ways, including the choosing of
judges designated to be appropriate to sit in security cases; the political vetting of
lawyers by requiring security clearances; withholding information from defence
lawyers; and as revealed in the Benbrika case, subjecting the accused to what
Bongiorno J found to be ‘an unfair trial because of the whole circumstances in which

Governing Through Globalised Crime, Futures for International Criminal Justice, by Mark Findlay, Willan,
2008, ISBN 1-843923-08-4. This is the edited version of a speech given at the launch of the book, hosted by
the Institute of Criminology, Faculty of Law, University of Sydney.

R v Thomas [2006] VSCA 165; DPP v Thomas [2006] VSC 243; Thomas v Mowbray [2007] HCA 33.

Minister for Immigration & Citizenship v Haneef [2007] FCAFC 203.

Ul-Haque v R [2006] NSWCCA 241.

R v Benbrika and Ors [2008] VSC 80.
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they are being incarcerated at HMP Barwon and the circumstances in which they are
being transported to and from court’ (at para 91).

- Politicisation evident in Executive responses to judicial decisions adverse to the
government, including Minister Andrews’ response to Dr Mohamed Haneef being
granted bail — revoking his visa — and the government’s response to Jack Thomas’s
acquittal on appeal — applying for a control order — as well as the control order
brought against David Hicks after a politically-negotiated guilty plea (which seems to
be currently in the process of unravelling).’

- Politicisation in the form of judicial submission to the claims of terror, security and
risk, illustrated in the readiness of the Federal magistrates to grant control orders in
the Hicks and Thomas cases, where the evidence was arguably weak. In the Hicks
case it seems especially ludicrous to suggest that Hicks is in the kind of mental state
after prolonged pre-trial detention in Guantanamo Bay under solitary confinement to
represent any credible threat. In Thomas’s case, the evidence of current threat
seemed thin. Following this was the judgment of the High Court in Thomas, where
the majority was prepared to overturn well established limits to Executive powers.°

- Politicisation of correctional processes; in the Benbrika case, effecting an unfair trial
through oppressive prison and transport conditions; and in the Ul Haque case, in a
form of “political theatre’, illustrated by Ul Haque’s arrest on terrorist charges and
highly publicised trip to Goulburn HRMU supermax on an AA ‘terrorist’
classification (despite the fact that ASIO and the AFP had earlier decided he did not
present a threat, indeed that it was safe for him to be catching the train between
Bankstown and the University of NSW to continue his medical studies).

Events surrounding these cases illustrate the way that the spectre of terrorism and the
technologies of risk and the politics of fear it engenders have distorted domestic criminal
justice processes through a profound hyper-politicisation, overreaching claims of executive
sovereignty, failure to respect the separation of powers, political trumping of judicial
decisions and the use of the criminal process and the courts as a form of political theatre.

It is into this domestic context that Mark Findlay’s Governing Through Globalised
Crime, Futures for International Criminal Justice, emerges. But as its title suggests, the
context is the far broader one of globalisation. Findlay builds on Jonathon Simon’s notion of
‘governing through crime’ (Simon 2007) but extends it to the international sphere and, in the
process, advances a similar argument about the distorting effects of the ‘war on terror’ on
international criminal justice.

The argument of Governing through Crime is best summarised through the subtitle of
Simon’s text, ‘How the War on Crime Transformed American Democracy and Created a
Culture of Fear’. In short, Simon argues that the war on crime became a major field of state
governance over the last 25 years, justified domestically in terms of risk and security, risk
being to both the citizen victim and the state, the state defining risk and directing the
selective policies of security against fear which risk generates. A crude measure of the
effects of this process is the recent figure noting that the US with 5% of the total world
population has 28% of the world’s prisoners (Liptak 2008).

®  See http://www.news.com.au/heraldsun/story/0,21985,23860726-661,00.html
®  Thomas v Mowbray [2007] HCA 33.
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Findlay extends this analysis of ‘governing through crime’ to the global community,
where risk/security is increasingly focused on terror. A summary of Findlay’s argument is
provided here:

Put simply the argument in this book advances from two directions. First is to say that formal
ICJ has become a key element of post-military global governance. The justice frameworks
influencing global governance are both conventional institutions and processes such as courts
and tribunals and the para-justice distortions that now feature as an important control
mechanism of the dominant political alliance. The other direction indicates that the current
phase of globalisation, with its risk/security focus has politicised ICJ in the governance
spectrum. This in turn challenges the legitimacy of ICJ in conflict resolution and accountable
global governance more generally. The challenge | propose is through a radically transformed
ICJ to return it to a more communitarian, inclusive and accountable practice of justice which
then can keep global governance honest (pp218-219).

The argument is conducted at this general level, but with a number of very useful specific
case studies in particular chapters, where Findlay brings his broad international knowledge
of on-the-ground developments to bear to, for example:

< question the applicability of notions of corruption to the cultural ‘big man’ traditions
of certain Pacific island states;

- examine the pursuit of notions of truth in International tribunals and courts and
compare these to Truth Commissions; and

- engage in a detailed study of China as a hybrid jurisdiction and consider the
applicability of international criminal law to it.

Governing Through Globalised Crime makes a major contribution to discussion about
the future of international criminal justice in criminology and criminal justice studies and
will be both widely cited and influential.

The policy prescriptions contained in the book are an attempt to intervene in the
international conjuncture presented by the patent failure of pre-emptive military strike
policies in Iraq and the crumbling of the Bush Il presidency in the USA. Its argument that
‘the creation and sustaining of humanity rather than risk/security as the moral and
operational concern of International Criminal Justice on behalf of victim communities will
hopefully magnify the peacemaking and peacekeeping potential of International Criminal
Justice’ (p xix) should be heard not just in the criminal justice academy but also in
government, political and policy circles as part of a re-appraisal of the politics of
belligerence and pre-emption, a reappraisal currently being undertaken in the Australia
context by the new Rudd ALP government.

Congratulations to the publisher, Willan, on a fine production, and especially its
preparedness to invest in a striking (and presumably more expensive) cover, part of a
painting by James Gleeson, which is from the University of Sydney’s Art Collection.” This
is a move which might usefully be copied by local publishers.

Congratulations also to the author himself, for producing this major contribution to the
international literature in adverse personal circumstances. At the risk of embarrassing him, |
would like to continue a tradition | have started of comparing major intellectual figures with
rugby league players, and in his case he is, in my view, the Brett Hodgson of the
criminology code. Mark; this is a fine book; may it become a classic and may you keep

" See http://www.usyd.edu.au/museums/about/art_collection.shtml
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skirting across the criminological field, looking for that half gap to force your slight frame
through, before displaying a dazzling side step around the fullback for a touchdown under
the black dot. As usual, it remains only to remark that, with this book, the criminological
code is the winner.
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Recapturing Freedom, Dot Goulding, Hawkins Press, Sydney, 2007

The title of this book neatly encapsulates its essence. It is the story of a group of people so
ensnared in the prison system that, even when released, any sense of freedom is by and large
beyond their grasp, and, one way or another, they return to captivity behind the prison gates.
Goulding draws the reader into the world of the imprisoned as they await their release.
Vividly outlining the impact of prison on the people she works with, she uses their own
words to describe exactly how prison life captures them and draws them back towards the
institution in which they have learned survival, away from the ‘freedom’ of the streets which
can seem frighteningly alien and isolating.

The substance of the book is drawn from interviews with 11 people, 10 of whom have
been imprisoned on long term sentences. The remaining participant is a long term prisoner
who was consulted for an “insider’ perspective on matters arising from analysis of the data.
The original sample comprises 8 men and 2 women all of whom had served more than 3
years. Each of the participants was interviewed a few days before release, and then again 3-6
months after release; however 7 of the second interviews were not conducted in the free
world as planned because the participants had returned to prison. Of the 10, one person
could not be contacted after release, one person stayed out of prison, the other 8 people all
returned to prison. As a result, a project which had intended to look at the concerns of long-
term prisoners leaving prison and the realities of re-entry to society became a project about
explaining the participants’ return to prison. Goulding’s analysis of the data in this context
took her away from her pre-conceived research plan and into the world inhabited by the
prisoner. This world she found to be disempowering (diminishing the ability to make even
the most trivial of decisions), emotionally stunting (thus impacting inter-personal
relationships), and violent (covertly through penal policies, and overtly both among and
between prisoners and staff). The prison institution is depicted as one which has
overwhelmed the participants’ lives, and as such, also overhauled the initial intentions of
this study and demanded to be its main focus.

Goulding’s familiarity with prison life through both personal and professional links and
her concomitant ability to inspire the trust and confidence of the participants in this research
is evident throughout the text, in the quality of the data collected and her very deliberate
commitment to expressing the study outcomes in the voices of the participants, Goulding
presents rich and detailed examples in order to intricately outline the realities of the social
situations she is portraying. Her intention is to use the information entrusted to her to
empower the participants. She does this by presenting the private voice in a public sphere,
and in doing so hopes to provoke public response to the story it tells in the form of policy
change. It is a testament to the integrity of the data presented that, despite the quite
significant time lag between when the data was collected and the publication of the book,
the reality portrayed is one which still retains its pertinence.

In the opening chapters, Goulding explains the context of this work in terms of
predominant penal and political philosophies and Australian penal history. The historical
and political analysis presented is undoubtedly interesting in isolation and illuminating of
the content, but might have been better integrated into the body of the research, rather than
presented at the outset as a tunnel through which to view and understand the text. Doing so
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limits the analysis of data which has potential for application beyond the specific socio-
political culture in which the research was undertaken. This is, however, to praise rather
than criticise Goulding’s work: it is carried out in such a thorough manner that the analysis
presented of a relatively small sample resonates far beyond the context in which the research
was conducted.

Recapturing Freedom takes us further in outlining plainly what one might suspect
intuitively — that many of the ‘outcomes’ of prison interventions, or the lack thereof, are the
result of the negative emotional impact of imprisonment. However, in touching on such
intangible harms, Goulding sets herself a difficult task in her stated aim to suggest radical
changes to the prison system which could address these problems. While her argument for a
change of focus in prisons from punitive to restorative processes is welcome, it is put
forward with less of the depth of critical analysis one might have hoped and more as an all
encompassing solution. The Belgian system Goulding refers to has not been such an
overwhelming success that it justifies the uncompromised and unequivocal support she
offers it. In fact, real concern has been expressed by academics that creating ‘restorative’
prisons is an attempt to paint a legitimating fagade on a decaying institution (Aertson 2005).
It seems to this reviewer that, while Goulding’s methodology was influenced by feminist,
phenomenological, ethnomethodological leanings, her suggested reforms were positivistic in
their slant: looking to structural solutions (transitional houses) and interventions (drug abuse
treatment), rather than to the role individual agency might play in re-capturing freedom and
how this might be harnessed by changes in the approach to incarceration. In this vein, some
of the predominant literature on the role of agency in re-entry was notably absent and could
have made an interesting contribution to the text.

Goulding’s work explicitly addresses many themes which are underlying assumptions of
re-entry research, but the mere fact of their assumption means they are all too often
overlooked in the literature. Her commitment to accurately portraying the experiences and
concerns of her research participants means that, rather than skipping over these facts in
order to assess her participants’ re-entry ‘success’ or “failure’, she focuses on explaining the
matters which were important to them and which they felt were determinative of their
success or failure. As a result, her book is informative reading for everyone interested in the
area of prisoner re-entry, aiming to understand the revolving door phenomenon and the
general failure of the prison system to assist people towards productive free lives following
years of captivity.

Ruth Armstrong
Doctoral Researcher, Institute of Criminology, University of Cambridge
Reference
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